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STATEMENT OF THE ISSUES

Whether a statute that, without exception, authorizes “any statutory city” to “issue
bonds or other obligations . . . for any utility or other public convenience from
which a revenue is or may be derived” precludes the City of Monticello from
issuing revenue bonds to create a network of City-owned fiber capable of
conveying telephone, cable television and high-speed internet service to every
home and business in the City?

The district court answered: no
Relevant Authorities:
Minn. Stat. § 475.52, subd. 1 (2008).
Clark v. Pawlenty, 755 N.W.2d 293 (Minn. 2008).
Orme v. Atlas Gas & Oil Co., 217 Minn. 27, 12 N.W.2d 757 (1944).

Otter Tail Power Co. v. Village of Wheaton, 235 Minn. 123, 49
N.W.2d 804 (1951).

After the district court dismissed Bridgewater’s complaint for failure to state a
claim upon which relief may be granted, did it abuse its discretion by denying two
motions of Bridgewater for leave to amend its complaint, where neither of the
amendments would have cured the defects in the original Complaint and would
have prejudiced the City? '

The district court denied leave to amend under these circumstances.
Relevant Authorities:

Rosenberg v. Heritage Renovations, LLC, 685 N.W.2d 320 (Minn.
2003).

Bebo v. Delander, 632 N.-W.2d 732 (Minn. Ct. App. 2001).

Sprangers v. Fundamental Bus. Tech., 412 N'W.2d 47 (Minn. Ct. App.
1987).

Thiele v. Stich, 425 N.W.2d 580 (Minn. 1988).
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STATEMENT OF FACTS

On or around May 21, 2008, Appellant Bridgewater Telephone Company, Inc.
(“Appellant” or “Bridgewater”), filed and served a Complaint against the City of
Monticello (“the City”), a statutory City, challenging the City’s authority to offer
$25,680,000 in revenue bonds in order to construct a “fiber-to-the-premises” (“FTTP”)
broadband communications network that would include telephone, internet service, and
cable television. Comp. 1, Appellant’s Appendix (“A”) 1 (Tab 1).! The Complaint,
which made few factual allegations, asserted one cause of action — that the revenue bonds
the City was about to issue for the FTTP project were not authorized under Minn.
Stat.§ 475.52, subd. 1 (2008). Al (Tab 1).

Bridgewater’s Complaint alleged that “[tJhe FTTP Project revenue bonds are not
authorized by Minnesota law, and the issuance anci sale of the bonds by Monticello is not
lawful.” A3 (Tab 1). In support of this claim, Bridgewater invoked only Minn. Stat.

§ 475.52, subd. 1 (2008). That subsection states:

! After the lawsuit was commenced, the City issued the bonds on June 19, 2008. The
mere pendency of this lawsuit caused the prospective purchasers of the bonds to change
their position and to insist upon additional protections, thus creating a delay while market
interest rates increased. Respondent’s Appendix (“RA™) 13-14, 16-17. The size of the
bond issue increased accordingly beyond the amount stated in the Complaint.
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Any statutory city may issue bonds or other obligations for the
acquisition or betterment of public buildings, means of garbage disposal,
hospitals, nursing homes, homes for the aged, schools, libraries, museums,
art galleries, parks, playgrounds, stadia, sewers, sewage disposal plants,
subways, streets, sidewalks, warning systems; for any utility or other
public convenience from which a revenue is or may be derived; for a
permanent improvement revolving fund; for changing, confrolling or
bridging streams and other waterways; for the acquisition and betterment of
bridges and roads within two miles of the corporate limits; for the
acquisition of development rights in the form of conservation easements
under chapter 84C; and for acquisition of equipment for snow removal,
street construction and maintenance, or fire fighting. Without limitation
by the foregoing the city may issue bonds to provide money for any
authorized corporate purpose except current expenses.

Minn. Stat. § 475.52, subd. 1 (emphases agi__ded). Although the Complaint alleged that the
pfoposed FTTP project “is not a permitted use for revenue bonds authorized by the
above-quoted statute” A3 (Tab 1), it pleaded no facts that tend to call info question
whether the FTTP project constitutes a “utility or other public convenience from which a
revenue is or may be derived.”

The only language in section 475.52, subdivision 1, that is referenced in
Bridgewater’s factual allegations is found in paragraph 12 of the Complaint, which
alleges that, pursuant to section 475.52, subdivision 1, “proceeds from revenue bonds
cannot be .used for ‘current expenses.”” A3 (Tab 1). Bridgewater’s claim that the City
would be using revenue bonds for current expenses was initially based on ifs
interpretation of the May 5, 2008 Preliminary Official Statement (“POS”), which

Bridgewater attached to its Complaint and, thus, incorporated into it for purposes of
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Rule 12.02(e).> A2 (Tab 1} (Compl. § 4); A6 (Tab 2) (Ex. 1 to Compl.). The first page of
the POS stated in part:

The Bonds are being delivered to provide funds (i) to pay the cost of
acquiring, installing, developing and constructing a “fiber-to-the-premises”
broadband communications network within the service territory of the City
of Monticello, Minnesota (“the City”) to be used for government and
community connectivity for educational and other governmental services,
along with the provision of certain other broadband communications
services to business and residential customers such as cable television
services, Internet access and voice services (the “FTTP Project™), (ii) to pay
capitalized interest on the Bonds during the construction of the FTTP
Project, (iii) to fund the 2008 Reserve Requirement (herein defined) for the
Bonds; (iv) to pay start-up costs, and (v) to pay costs of issuance of the
Bonds. See “ESTIMATED USES OF PROCEEDS” and “THE FTTP
PROJECT” herein.

A7 (Tab 2). The Complaint alleged that the POS “provides that $1,250,000 of the bond
proceeds will be used to establish an ‘Operating Reserve Fund’” and that ““[t]he
Operating Reserve Fund is established for the purpose of providing funds to operate the
FTTP project during the initial start-up period.”” A3 (Tab 1). The Complaint then alleged
that “the Operating Reserve Fund is intended to be used for current expenses during the
period before the FTTP Project generates positive cash flow.” A3 (Tab 1).

On June 6, 2008, the City answered and filed a motion to dismiss Bridgewater’s
Complaint. A107 (Tab 3); A111 (Tab 4); A113 (Tab 5). On June 13, 2008, the parties
appeared before the district court for a hearing on a motion the City had brought seeking
to require Bridgewater to post a surety bond under Minn. Stat. § 562.02 (2008) and to

expedite proceedings. A162 (Tab 8). In support of its Motion, the City filed several

% On a Rule 12.02(e) motion, a court “may also consider documents and statements that
are incorporated by reference into the pleadings.” Marchant Inv. & Mgmt. Co. v. St.
Anthony West Neighborhood Org., Inc., 694 N.W.2d 92, 95 (Minn. Ct. App. 2005).
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affidavits that described in detail how the City would be harmed by the mere pendency of
this lawsuit. RAI1-18. The district court acknowledged the loss or damage that the
pendency of the lawsuit might impose on the City and the taxpayers by ordering that
Bridgewater post a surety bond in the amount of $2,500,000. A163 (Tab 8).

The commencement of the lawsuit delayed the issuance of the revenue bonds.
RA16 (Fick Aff. at § 3). On or about June 19, 2008, the City entered into an Indenture of
Trust, in which the City agreed to place the bonds and their proceeds into escrow until
this litigation is brought to a full conclusion, A246-342 (Tab 25); A624-25 (Tab 26).
This provision was included in the Indenture to provide the potential bond purchasers
adequate security that their interests would not be harmed by this lawsuit. RA13-14
(O°Neill Aff. §3-4, 6). The result is that the City cannot access the bond proceeds to
fund the construction or operation of the FTTP project so long as this suit is pending. Id.

As recognized by the district court, this delay of the issuance of the revenue bonds
had the potential to harm the City financially. See A162 (Tab 8); see also RA 1-2, 4-5
(Decl. of Douglas A. Dawson at 9 3, 5, 10, 12). In an attempt to mitigate some of this
damage, the City decided to proceed with construction of a subset of the FTTP project
and to pay for construction of that subset out of the City’s existing reserves, rather than
out of the inaccessible revenue bond proceeds. RA33-44 (VanderWiel Aff., Exs. E, F.)
This subset was an 11.19-mile stretch of fiber (“fiber loop™) that would provide high-
speed Internet only, and no telephone or cable. Id. It would have the ability to connect
approximately 200 businesses, including the downtown area, much of the City’s

Industrial Park, and the City Hall, Community Center, and Public Works facilities. Id.

5
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The cost of the fiber-loop project was estimated to be approximately $1,150,000. Id. It
was planned that the fiber loop eventually would be incorporated into the FTTP project
once the lawsuit concluded. Id.

On or around July 14, Bridgewater served a memorandum in support of a motion
for leave to file an amended complaint. A259 (Tab 18), A261 (Tab 19). The proposed
Amended Complaint, which has over twice as many pages as the Complaint, alleged
numerous facts that had not been alleged in the original Complaint. A261 (Tab 19). It
also attached a copy of the June 1, 2008 Indenture of Trust, by which the bonds and their
proceeds were placed into escrow by the City. A268 (Tab 19); A246 (Tab 25).
However, none of the new facts alleged changed the relief Bridgewater was seeking or its
ability to prove that it was entitled to such relief. A268-70 (Tab 19).

In its reply memorandum in support of this Motion for Leave to File Amended
Comﬁlaint, Bridgewater served on the City a proposed Revised Amended Complaint.
A642 (Tab 28); A658 (Tab 31). In addition to the amendments included in the proposed
Amended Complaint, the proposed Revised Amended Complaint included numerous
allegations regarding the City’s contractual relationship with a third party, Hiawatha
Broadband Corporation (“Hiawatha”), an entity that the City had retained to provide
management services for the FTTP project, including training of personnel, on behalf of

the City. A718-19 (Tab 38).°

* The full list of Hiawatha’s responsibilities is set forth in the Management Agreement,
which was attached as an Exhibit to Bridgewater’s proposed Second Amended
Complaint. A718-21 (Tab 38).
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On August 5, 2008, Bridgewater filed and served a motion for leave to file yet
another amended complaint. A693 (Tab 34). This proposed Second Amended
Complaint included all the prior amendments, as well as a new count alleging that the
City’s use of existing reserves, as opposed to funds from the revenue bonds, to construct
the fiber loop would be an unlawful expenditure of public funds and would violate the
City’s cable franchise ordinance. A713-14 (Tab 37).

In an Order filed October 8, 2008, the district court granted the City’s Motion to
Dismiss, holding that the City “has express authority under Minn. Stat. § 475.52, subd.
1[.] to issue bonds to fund the FTTP project as an ‘other public convenience’ and that
nothing in section 475.52, subdivision 1, precluded the City from using revenue derived

from the revenue bonds to fund current expenses. A253-54 (Tab 16).4

4 Bridgewater’s brief twists the district court’s holding regarding current expenses in at
least one important respect. It claims that “the District Court held that the City had the
inherent authority to use revenue bond proceeds to fund current expenses of the Fiber
Project as “start-up costs.”” App. Br. 6 (emphasis added). The district court’s decision
includes no recognition of any “inherent authority” of the City. At most, the district court
concluded that, even if it were to construe the last clause in the second sentence of Minn.
Stat. § 475.52, subd. 1, to limit the preceding sentence, “the City is permitted to use funds
allocated to the Operating Reserve Fund as an implied power to be used in carrying out
an expressly authorized power.” A254 (Tab 16) (citing Minnesota Supreme Court’s
statement in Otter Tail Power Co. v. Village of Wheaton, 235 Minn. 123, 131,49 N.W.2d
804, 810 (1951), that “authority so granted must include every essential step in the
process by which a building once begun — and however it may have begun — can be
carried to completion where its public use becomes an accomplished fact”). Id The
Supreme Court has recognized on multiple occasions that a city possesses powers that
“can reasonably be implied” from more explicit provisions. See, e.g., Naegele Outdoor
Advertising Co. v. Village of Minnetorka, 281 Minn. 492, 503-04, 162 N.W.2d 206, 215
(1968); In re Bd. of County Comm’rs of Cook County, 146 Minn. 103, 106, 177 N.W.
1013, 1014 (1520).
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The following day, October 9, 2008, the district court issued an Order denying
Bridgewater leave to file its First Amended Complaint, including the revisions in the
Revised Amended Complaint, holding that the proposed amendment would serve no
useful purpose because the new factual allegations made by Bridgewater in the Amended
Complaint “merely question the political process by which the City undertook
to...issue [the] bonds,” and thus they “do not change the Court’s analysis of the
underlying issue of the litigation — whether or not the City is statutorily authorized to
issue revenue bonds for the FTTP projects.” A690-92 (Tab 33).

Finally, on October 10, 2008, the district court issued an Order denying
Bridgewater leave to file its Second Amended Complaint, holding that the new claim
regarding the fiber loop is unrelated to the initial causes of action and that permitting
Bridgewater to amend its Complaint to include this new, unrelated claim would
“significantly delay this matter,” in which “[t]ime is of the essence,” and “potentially
[would] harm the public body.” A784-87 (Tab 42).

Bridgewater now appeals from the district court’s orders granting the City5s
Motion to Dismiss and denying Bridgewater leave to amend its Complaint.

SUMMARY OF LEGAL ARGUMENT

The suit of Bridgewater against the City is based on a misreading of a Minnesota
statute, which the district court appropriately detected early in the case. Even when the
well-pleaded factual allegations in the Complaint were taken as true, this misreading of

the statute caused the Complaint to fail to state a claim upon which relief may be granted.







