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L. INTRODUCTION

The National Association of Telecommunications Officers and Advisors (“NATOA”)'
respectfully submits these comments to the Federal Communications Commission
(“Commission”) in response to the Commission’s Public Notice, DA 10-100, released Jan. 21,
2010 (the “Notice”). NATOA believes that Public, Educational, and Government (“PEG”)
Channels are critically important to the future of media. Currently, however, PEG Channels are
facing tremendous adversity. For example, state franchise legislation, the Commission’s Section
621 Report and Order, the delay in acting on the Alliance for Community Media’s pending

Petitions, and current industry actions all threaten the continuation of PEG Channels in many

communities.

" NATOA is the national association that represents the communications needs and interests of local governments,
and those who advise local governments. NATOA’s membership includes local government officials and staff
members from across the nation whose responsibility is to advise and implement telecommunications policy for the
nation’s local governments.



II. CHALLENGES TO THE FUTURE OF PEG CHANNELS

PEG Channels serve a vital role in our nation’s communities. PEG Channels serve the
public interest by providing local and diverse noncommercial video content. PEG Channels
foster transparency in local government by cable-casting public meetings and events. In
addition, they provide information about vital government services, such as voter registration,
public health, and low-income assistance. PEG Channels promote important initiatives and
public services, such as fitness programs for seniors, healthy food and nutrition tips for low
income families, as well as after school homework helper programs and information about free
parks and recreation programs. PEG Channels are used to distribute disaster preparation
programming, to provide real-time information on evacuations, road closures and service outages
during an emergency, and to publicize recovery efforts to inform victims about assistance centers
and relief services after the fact. PEG Channels facilitate our democracy by distributing
candidate forums and “meet the candidates” programs, providing voters with vital election
information such as polling locations and schedules, and announcing local election results.
Finally, PEG Channels, particularly public access channels, play a unique role in many cities as
“electronic soapboxes” that encourage the expression of a wide range of viewpoints on local
issues.

Despite these numerous benefits, the continuation of PEG Channels in many
communities is currently being threatened. First among these threats is state legislation allowing
state franchising.” Over 20 states now permit state franchising and this allows cable companies

to avoid PEG obligations. In May 2008, the Alliance for Community Media (“ACM”)

* Additional discussion of the problems caused by state franchising is located in Part IV-C. Please note that these
comments use the term “state franchising” rather than “statewide franchising.” Statewide franchising refers to
franchising regimes where operators receive a single franchise for the entire state. State franchising refers to a
franchising regime where the operator receives the franchise from the state (but it could be for an area smaller than
the entire state). State franchising includes “statewide franchising” regimes but is broader.



conducted a survey on the effects of state franchising on PEG Channels; their findings were
alarming and instructive.> Of the 204 communities (representing 33 states) that responded to the
survey, 140 communities (representing 18 states) had state franchising. Many of the
respondents who reported state franchising regimes also reported seeing a negative impact from
state franchising. For example, 20% reported funding decreases and two-thirds of respondents
with state franchising regimes reported seeing a decrease in the quality of their signal quality or
functionality.” Almost 25% of respondents with state franchising regimes reported that they lost
or expected to lose PEG stations.® These are just some of findings of the survey, which showed
the harms caused by state franchising. The survey also addressed the claimed benefits of state
franchising: namely, that the decreased transaction costs from having only one franchise
negotiation in a state (instead of negotiations with multiple communities) would decrease the
cable rates charged to consumers. The survey results show that this anticipated benefit has not
come to fruition. In fact, two-thirds of respondents who were under state franchising regimes
have seen rate increases after the start of state franchising and only 1% had actually seen a rate
decrease.’

Another obstacle currently facing PEG Channels is the Section 621 Order and Report. In
2007, the Commission’s Section 621 Order and Report (“Local Franchising Report and Order”)

set restrictions on the requirements that a local franchising authority can mandate when

? “Assessing the Damage: Survey shows that state video franchise laws bring no rate relief while harming public
benefits,” results of a May 2008 online survey conducted by the Alliance for Community Media, available at
http://www.ourchannels.org/wp-content/uploads/2008/07/harm-survey-report-final.pdf, last viewed on Apr. 28,
2010. (“ACM Survey”)

“1d.
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negotiating a franchise agreement with cable providers.® In the Local Franchising Report and
Order the Commission interpreted Section 621 of the Communications Act as requiring
“adequate PEG access channel capacity, facilities, and financial support” to mean “‘satisfactory
or sufficient” rather than “significant” support.” The Local Franchising Report and Order
undermined what had previously been a cooperative relationship between operators and local
governments in seeking to make PEG a successful endeavor. After the Order, operators have an
incentive to look for ways to disqualify PEG support, such as claiming that an expenditure was
for operating support, so that the operator could reduce franchise fee payments by claiming a
credit for non-capitol operating support.

It is worth noting that Institutional Networks (“I-Nets”) are an integral part of many PEG
facilities and PEG programs. I-Nets provide broadband to the major community anchor
institutions, including PEG facilities, in many small, medium, and large communities that would
otherwise be light-years behind in their broadband availability. This includes police and fire
stations, libraries, and schools. Many of these I-Nets were provided through local franchising
negotiations. However, because of state franchising regimes, many communities have lost the
ability to renew these valuable agreements. And even in states that still have local franchising
authority, local franchising authorities are concerned that their ability to negotiate for I-Nets at
renewal time will be weakened by the Commission’s Local Franchising Report and Order.

Finally, industry practices have been harmful to PEG Channels. For example, a common

practice used by industry is “slamming” local PEG Channels to high-numbered tiers or

8 In the Matter of Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as amended
by the Cable Television Consumer Protection and Competition Act of 1992, MB Docket No. 05-311, Report and
Order and Further Notice of Proposed Rulemaking, adopted December 20, 2006 and released March 5, 2007 (Local
Franchising Report and Order, and In the Matter of Implementation of Section 621(a)(1) of the Cable
Communications Policy Act of 1984 as amended by the Cable Television Consumer Protection and Competition Act
of 1992, MB Docket No. 05-311, Second Report and Order, adopted October 31, 2007 and November 6, 2007.

? Section 621 Order and Report § 112.



relegating them to a Channel 99 maze of menus will make the channels difficult for viewers to
find. By doing so, a viewer is unable to simply select a channel and view the PEG content
(which they can do with commercial channels). Instead, to view PEG programming, a viewer
must go to Channel 99 and then navigate through a series of drop down menus to find PEG
programming. This puts those PEG stations at a disadvantage because they lose the significant
number of viewers who would otherwise “happen” upon the PEG programming via “channel
surfing” if it was on a normal channel. Unlike the commercial channels, PEG channel operators
have virtually no resources to market the channels or channel locations, and are unable to benefit
from national or regional branding campaigns to help direct viewers to the channel numbers.
Therefore, PEG Channels rely on “channel surfing” for viewers to discover the content on these
channels, and for channel number recognition to allow viewers to locate the information easily
and quickly.

A specific example of this problem is AT&T’s U-verse service. AT&T relegates PEG
Channels to channel 99 and the process of finding the PEG Channels is physically cumbersome,
time consuming and frustrating for the viewer. Specifically, channels relegated to this tier on U-
verse lack the basic functionality expected with today’s video services. For example, they
cannot be recorded on a DVR, nor can they be located on an interactive program guide, nor can
the viewer toggle back and forth from a PEG channel back to a commercial channel. PEG
Channels on AT&T’s U-verse service may take over a minute to download to the consumer’s
set-top box, which deters casual viewers from “channel surfing” to the PEG programming. PEG
programming is also not displayed on the interactive guide to allow viewers to find specific

programs of interest. Furthermore, the tier that PEG Channels are confined to lacks closed



captioning capability and secondary audio channels, making them inaccessible to viewers with
special needs.

AT&T’s actions are discriminatory against PEG Channels and are in violation of Section
611 of the Communications Act because they fail to provide proper channel capacity to PEG
Channels.'” “Channel,” as defined by § 602(4) of the Act, is “a portion of the electromagnetic
frequency spectrum which is used in a cable system and which is capable of delivering a
television channel,” the definition of which was left to the Commission. The regulations, in turn,
defined a “television channel” as “[a] band of frequencies 6MHz wide in the television broadcast
band.”"! So, taken as a whole, when a franchise requires AT&T to provide a channel, without
more definition,'”” AT&T is required to provide PEG Channels so that any information that could
be provided in a 6MHz band is delivered to the subscriber, or more simply, so the signal is the
same as a television signal.

This, however, is not the case with AT&T’s “Channel 99 PEG product.” Instead, AT&T
relegates PEG programming into a multi-step menu driven system which offers video quality
inferior to other channels on AT&T’s U-Verse service, while stripping out closed captioning and
secondary audio programming (SAP) functionality. The aggregation of every PEG channel into
an application separate from all other video channels simply fails to meet the requirements set
forth in Title VI or in the Commission’s own regulations as they pertain to what constitutes a

channel.

' Section 611 gives franchising authorities the ability to set requirements for the “designation or use of channel
capacity for public, educational, or governmental use.”

"'47 CFR. § 73.681.

12 Section 611(c) would permit a franchising authority and a cable operator to agree to provide other types of
capacity on a system, such as capacity for an audio channel.



III. THE FCC SHOULD GRANT THE PENDING PEG PETITIONS

NATOA applauds the Commission for including questions about PEG Channels in the
Future of Media proceeding. And although we believe the questions asked are important, they
are not enough. Specifically, NATOA urges the Commission to act on the pending PEG
Petitions (“Petitions”)."”> NATOA, joined by the National Association of Counties, the National
League of Cities, and the U.S. Conference of Mayors filed comments in support of these
Petitions on March 9, 2009. These Petitions were filed in response to specific instances of
wrongful behavior on the part of AT&T and Comcast. These petitions should be granted without
delay.

As stated above, action on these Petitions is necessary to protect PEG Channels from the
improper actions of industry members, most notably AT&T. It should be noted, however, that
the issues with Comcast have been resolved and the petition against them has been withdrawn.
AT&T’s actions violate of Section 611 by placing PEG Channels into a Channel 99 drop-down
menu. Furthermore, AT&T violates Section 611(e) by not allowing closed captioning capability
for these PEG Channels. Section 611(e) clearly states that “a cable operator shall not exercise
any editorial control” over PEG Channels, with the lone exception applying to obscenity,
indecency, or nudity.

Here, AT&T has decided to remove closed captioning content, secondary audio
programming (“SAP”), and other features of PEG programming. This is clearly editorial control.
This is especially true in the case of SAP, where numerous PEG programmers use SAP to
provide important public services to subscribers, especially for those subscribers who are

visually impaired. Removal of SAP is a de facto stripping of program content as received from

13 CSR-8126 (filed by the Alliance for Community Media et al), CSR-8127 (filed by the City of Lansing, Michigan),
and CSR 8128 (filed by the City of Dearborn, Michigan, et al) in MB Docket No. 09-13.



the PEG programmer. Further still, the availability of only open captioning for those PEG
programmers who wish to offer captions amounts to an arranging of content, in that AT&T has
made the editorial choice to remove the closed captioning capability that was included in the
PEG programming it receives. Both sets of action amount to editorial control, which is
prohibited under § 611(e) of the Act.

Failing to pass through closed captioning, provided by the PEG Channels, to viewers also
violates § 76.606 of the Commission’s Rules. Under that provision, cable operators must pass
closed captioning through to consumers as it was received from the programmer. AT&T’s
“Channel 99 PEG product,” fails to do this. Instead, where a PEG programmer wishes to provide
closed captioning with a program, AT&T transforms it into open captioning — an always-on
service which obstructs part of the screen constantly. There is no provision or regulation that
allows a cable service provider to simply convert closed captioning into open captioning,
regardless of how the program was received, nor does the provision of open captioning obviate
the need to pass through closed captioning. Therefore, AT&T’s current method of providing
captioning fails to pass muster under the Commission’s rules.

AT&T’s “Channel 99 PEG product” also runs counter to the Congressional intent in
passing the 1992 Cable Act.'* Congress clearly intended that PEG Channels be treated the same
as commercial channels.”” AT&T has been treating PEG Channels differently. As stated above,
there is no closed captioning or SAP capability on their “Channel 99 PEG product.” Also, the
video quality of the “Channel 99 PEG product” is markedly lower than the video quality of
commercial channels. Each of these actions, independently, constitutes discrimination against

PEG Channels. For all of these reasons, the pending PEG Petitions should be granted.

' See Petition of ACM, et. al. at 25 citing H.R Rep. 102-628 at 85.
15 See H.R. Rep. 102-628 at 85.



IV.  RESPONSES TO SPECIFIC QUESTIONS
The Public Notice asked a number of specific questions about PEG channels. This
section addresses those questions

A. PEG Channels Are Being Used as Effectively as Possible, However Carrier
Actions and State Franchising Laws are Hindering that Effectiveness.

The Public Notice asks “[a]re [PEG] channels being used as effectively as possible for
the provision of useful news and information to communities?””'® PEG programming is locally
produced and developed for a targeted local audience. PEG programming provides viewers with
coverage of local government and school board hearings, discussion of important local issues
and community events. PEG Channels provide viewers with a connection to their community
and the vast majority of PEG Channels use the resources available to them as effectively as
possible.

Nonetheless, there is no doubt that PEG Channels would be more effective in providing
local news and information if they were not denied adequate funding and marginalized by
industry and if they were not hindered by state franchising laws. As was stated earlier, there has
been an effort on the part of industry to marginalize PEG Channels by moving them to higher
tiers or requiring users to navigate complex drop-down menus to view PEG content. Industry
members have also hindered the effectiveness of PEG Channels by not providing adequate
funding. Finally, state franchising legislation has harmed PEG Channels by preventing local

communities from negotiating for PEG funding and placement during franchise negotiations.

16 Public Notice at 7.



B. PEG Channels Have Remained Effective by Evolving with New Technologies
and Will Continue to Do So.

The Public Notice asks “[h]Jow has the role of PEG channels changed over time, and how
could their effectiveness be improved?””!” The first part of this question is how the role of PEG
Channels has changed over the years. In the past 25 years, the role of PEG Channels has
remained, at its core, the same: PEG channels serve their local communities as “town
soapboxes.” Over the years, the technologies that are used by PEG Channels have changed and
will continue to do so. More advanced cameras, and editing software, along with changing
delivery methods, have changed production, community involvement, and distribution. Despite
these changes, PEG Channels remain committed to covering local issues, broadcasting local
discussions, and providing a voice to local citizens. Nonetheless, to continue to meet these
goals, PEG Channels must (and do) continue to evolve their operations. Today, the Internet and
electronic communications have expanded to a necessary component of human interaction.
Access to and knowledge of these new media are essential to the social, occupational, and
cultural aspects of our modern life. Today, the role of PEG centers is even more vitally
important than it was in the past.

Many PEG facilities today are community media centers that provide citizens with the
tools and access to media. The centers provide access to local cable TV, regional cable TV,
institutional video feeds, live and archived streaming video on the Internet, local or regional
radio broadcasts, local or regional public television broadcasts, and many forms of social media.
PEG facilities provide training for citizens on intellectual property rights, copyright, licensing,

and other important media information. PEG facilities have AmeriCorps volunteers teaching

17 Public Notice at 7.
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computer and media skills in laundromats and libraries. Services and resources are tailored to fit
unique needs of local communities and neighborhoods.

PEG Channels provide benefits beyond individual social media such as YouTube or
Facebook. It is true that anyone can use these new technologies to create content that can be
viewed anywhere in the world and that their presence has dramatically changed the way we
communicate with one another. Nonetheless, these applications are not an acceptable substitute
for continued PEG Channels.

PEG facilities bring together individual and organizational volunteers with multiple
interests in learning about communications, creative expression, and distribution of information.
By pooling these resources in one local facility, the resources available to produce hundreds and
thousands of hours of locally relevant programming are exponentially multiplied. These
programs are both educational and entertaining, and they are uniquely focused on the
communities and neighborhoods of their origin. Also, through this pooling of resources and
training and coordination of volunteers, PEG facilities also provide career preparation,
internships, on-the-job training, and stepping stones to full-time employment. PEG facilities
employ many full-time and part-time personnel across the country.

The second part of the question in the Notice is how the effectiveness of PEG Channels
can be improved. PEG Channels have always had limitations on available resources. PEG
channels have difficulty competing against for-profit commercial channels for attention and
viewership. This in turn makes it more difficult to secure sponsorship, underwriting, and
funding. Despite these difficulties, viewers have sought out PEG Channels and valued their
content because of PEG’s local nature and relevance to neighborhoods and niche communities

within a larger broadcast territory.

11



PEG facilities in many communities have traditionally relied upon local government
franchise fees for a majority of support. But over the years, those resources have been restricted
due to local government budget limitations, state franchising legislation, the decision not to
allow franchise fees on cable provision of Internet, and other factors. As a result, PEG facilities
have had to develop alternate sources of revenues and maximize productivity through
volunteerism and partnerships. While there has been limited success in finding these alternate
funding sources, the effectiveness of PEG channels would be greatly improved by providing
adequate, consistent, long-term funding support received and controlled at the local level.

C. State Franchising has Harmed Local PEG Channels and Not Provided
Any Discernable Benefit to Consumers.

The Public Notice asks “[d]oes statewide franchising change the number and composition
of PEG channels?”'® The Public Notice also asks “[d]oes [statewide franchising] serve to
promote the intended benefits from PEG channels or undermine them?”" As stated above, state
franchising is detrimental to PEG Channels and fails to provide the intended benefits to
consumers.”’ Many communities who are under state franchising regimes have reported
decreased funding, poorer signal quality, and a loss of PEG channels.?’

In March 2009, the University of Minnesota released a study that had been commissioned
by the Minnesota Legislature analyzing the effects of state franchising laws in three states:
Texas, California, and Michigan (“Minnesota Study”).”> The Minnesota Study highlighted many
of the same harms to PEG that have been discussed here.”> Furthermore, the study examined the

alleged benefits of state franchising — the most notable of which was lower consumer prices due

' Public Notice at 7.

" Id.

0 See supra Part IT and Part IV-A.

1 See ACM Survey, supra note 3.

*? «Statewide Video Franchising Legislation: A Comparative Study of Outcomes in Texas, California and
Michigan,” University of Michigan, March 2009. (“Minnesota Study”’) Attached to this filing.

z See, e.g. id. at 31-35.
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to decreased costs for providers.”* The study examined prices before and after state franchising
laws went into effect in a number of counties in each of the three states surveyed.
The Minnesota Study concluded that “[i]t is clear from these calculations that [state

franchising] does not necessarily lead to increased competition.””

In California, real price of
video services (adjusted for inflation) grew 69% over a three year period under state franchising
and it grew 22% in Michigan.”® Even though real prices fell in Texas over a four year period, the
Minnesota Study concluded that this was likely due to factors beyond state franchising. In fact,
the study cited the Commission in concluding that cable company overbuilding was the most
highly correlated reason for the price reduction.”” Real prices, however, are not the end of the
story. The Minnesota Study also standardized the price changes based on possible changes in
services (i.e. the addition of new channels). When the price per channel is calculated over time,
all three states (including Texas) showed price increases under state franchising.”® Thus, there is
strong evidence that state franchising has not provided the promised benefits to video service
customers. Additionally, there is equally as strong evidence that state franchising is detrimental
to community media.
D. Although Technology Allows PEG Channels to Supplement Their Content,
Such Technology Does Not Provide an Adequate Substitute for PEG
Channels.
The Public Notice asks “[a]re there other ways to provide for the benefits from PEG

95929

channels in the digital age The digital age has provided PEG Channels with a great

2 1d. at 24-25.

1d. at 24.

*1d.

27 1d. at 24-25.

2 1d. at 28.

2 Public Notice at 7.
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opportunity to use new media to supplement their content and diversify distribution.
Nonetheless, these technologies do not provide a substitute for traditional PEG Channels.

On Demand availability over the television and availability on the Internet provide
greater access to PEG programs than if those programs were simply available on cable
television. Community members now have the ability to view programming on their own
schedule and this certainly increases viewership of these important programs and increases
awareness of local events and issues. Having said this, there is no substitute for having access to
the largest group of PEG viewers: channel-surfers. Happening upon a program that is of interest
to a viewer is probably the single most likely way that viewers find PEG programs, especially
initially.

Furthermore, many viewers of PEG Channels would not be adequately served by an
Internet-only distribution. Many PEG viewers, such as low income viewers or the elderly, lack
access to or a working understanding of the Internet. A quick look at the current practices of
commercial broadcasters shows that Internet-only distribution is not commonly looked at as a
smart method of finding viewers. No broadcasters have opted for Internet-only distribution. If
there were no loss of viewers by moving to an Internet-only distribution, we would expect to see
broadcasters taking such actions — but they are not. The fact remains that even in a world where
the Internet can be a valuable supplement to traditional television programming, it is far from
being an adequate substitute.

In addition to the Internet being a poor platform for PEG Channels (as a main source of
distribution) it is also true that the Internet does not diminish the important role that PEG
channels play in the community. It has been argued by some that PEG Channels are no longer as

important because individuals can now produce their own content and upload it directly to

14



YouTube, Facebook, or Twitter — therefore, these individuals no longer need PEG Channels to
get local messages to the public. This argument is incorrect. PEG Channels, along with
broadcasters, provide mass distribution on the lowest, most affordable tier of television channels.
This is entirely different from individuals producing homemade videos and posting them on
YouTube or Facebook. PEG channels give people, non profits, and local governments the
opportunity to reach the same mass channel-surfing audiences that the broadcasters reach on
basic one cable, usually costing subscribers less than $15 per month. Many Americans are still
years away from being able to afford a computer with high speed internet that accommodates
video, or even a smart phone with a data plan that accommodates video.

There’s also the issue of production value. PEG facilities provide training, community
gathering and opportunity to share resources, tools and information that is again, entirely
different from a person using their video phone to shoot an impromptu video and post it on the
Internet. It gives the average person or grassroots organization access to the same tools that a
major commercial corporation, a highly funded political candidate, or a large government entity
would be able to use to communicate a message to a mass audience.

E. PEG Channels Have Had Success at Forming Partnerships with

Noncommercial Broadcasters, Radio Stations, and Other Non-profit Media
Entities.

The Public Notice asks “[hJow should operators of PEG channels work with
noncommercial television and radio licensees, as well as with other non-profit media entities?”*
PEG Channels are already involved in partnerships with many non-profit media entities. A
variety of partnership structures are used. Some work as combined entities, others remain
separate entities that share resources as partners. Organizations like NATOA and the Alliance

for Community Media can be valuable tools in sharing best practices in partnership settings.

3% public Notice at 7.
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Many PEG facilities are actually community media centers. As such, they work with other local,
regional, and sometimes national or international media to provide the community with access to
the resources that can be used to aid the entire community.
IV.  CONCLUSION

The Commission should act on the pending PEG Petitions in order to protect community
programming in the Future of Media. PEG Channels are threatened by industry actions and state
franchising. Although technological developments will help to improve the already valuable
contribution of PEG Channels, there is no substitute for uniquely local, easily accessible, high

quality community programming.
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