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l. INTRODUCTION

The National Association of Telecommunications Officers and Advisors (“NATOA”),
the National League of Cities (“NLC”), the United States Conference of Mayors (“USCM?”), and
the National Association of Counties (“NACO0”), collectively “Commenters,” hereby file these
comments in response to NPB Public Notice # 7.
1. INTERESTED PARTICIPANTS

Commenters represent those governments, agencies, and associations closest to
America’s citizens. Local governments must play an integral role in the development and
implementation of the National Broadband Plan if the Commission hopes to improve the
broadband future of our citizens. If the Commission is successful, and Broadband becomes
robust and universally available, local governments will be among the biggest beneficiaries.

Local governments need these networks for our own internal use, for delivering services to our

citizens, and for the economic development of our communities. Broadband is essential for



communities to develop the education and job opportunities that their citizens deserve. Local
governments are not passive observers of the broadband world. We have been and continue to
be among its biggest users, deployers, and innovators. We believe local governments are in the
best position to address the urgent middle-mile and second-mile needs in communities across the
United States. And we often can provide Last Mile services.

In an ex parte meeting with the Commission’s Broadband Task Force, local government
representatives were asked to produce a plan to enhance and to expand Middle Mile and Second
Mile anchor institution networks, and to demonstrate the political credibility of the proposal by
showing the support of a broad swath of local government elected officials. This filing
constitutes the requested plan and statement of political support.

NATOA is the national association that represents the communications needs and
interests of local governments, and those who advise local governments. NATOA’s membership
includes local government officials and staff members from across the nation whose
responsibility is to advise and implement telecommunications policy for the nation’s local
governments. These responsibilities range from cable franchising, rights-of-way management
and government access programming to information technologies and Institutional Network (I-
Net) planning and management.

USCM is the official nonpartisan organization of cities with populations of 30,000 or
more. There are 1,201 such cities in the country today. Each city is represented in the Conference
by its chief elected official, the mayor. USCM was formed back in 1932 as a response to the
Great Depression. Since that time, mayors have gathered to speak with one voice to promote
policies and programs that would move our country in a direction that would promote jobs and

economic competitiveness.



NLC is the nation’s oldest and largest organization devoted to strengthening and
promoting cities as centers of opportunity, leadership, and governance. Founded in 1924, NLC
is a resource and advocate for more than 1,600 member cities and the 49 state municipal leagues,
representing 19,000 cities and towns and more than 218 million Americans.

NACo is the only national organization that represents county governments in the United
States. Founded in 1935, NACo provides essential services to the nation’s 3,068 counties.
NACo advances issues with a unified voice before the federal government, improves the public's
understanding of county government, assists counties in finding and sharing innovative solutions
through education and research, and provides value-added services to save counties and
taxpayers money.

I11.  BROADBAND NETWORKS ARE ESSENTIAL ELEMENTS TO LOCAL
GOVERNMENT CIVIC ENGAGEMENT AND E-GOVERNMENT.

The Commission asks about the primary needs that broadband can help address in local
governments. In short broadband networks enable local governments to “do more with less” in
all areas of government activities affecting taxpayers and citizens. Many local governments
today provide an array of governmental services to their residents more efficiently and at all
times of the day using broadband technology. Police have video displays on their PDAs. Meter
readers have GIS maps of underground facilities and meter locations. Tax assessors can easily
update market information on property sales. Courts have flexible scheduling for jurors. And
elected officials are carried on cable television in live council meetings and communicate with
their constituents through blogging and other social media. Broadband has enabled remote
utility meter reading and parking meter reading. Broadband facilitates public works
departments’ management of water supply and irrigation systems. It improves traffic

management and operations of traffic signals. In fact, broadband can help local governments,



such as Montgomery County, Maryland, avoid catastrophic traffic signal failures like the one
experienced just this week causing a nightmare for commuters in suburban Washington, DC.

Video surveillance has improved a variety of law and code enforcement operations
including graffiti management and video arraignment, which can save significant prisoner
transportation costs and minimizes exposure of defendants to the public. Further, greater
broadband capacity will continue to improve interoperable public safety communications for the
nations’ first responders. Broadband can and is touching every element of local government
activity and making it easier for citizens to engage with their local officials and participate with
their government in more direct and meaningful ways.

While the following examples serve to illustrate these points, we ask the Commission to
not lose sight of the larger context: the use of broadband networks at the local level has set in
motion a dynamic process that is dramatically enhancing the relationship between local
governments and the residents they serve. This enhancement will only accelerate as local
government broadband services continue to grow in response to constituent demand and with the
introduction of new technologies and applications. For example advances in wireless
communications and smart phones will provide more platforms and new opportunities for
interaction between local governments and citizens. Additionally, faster Internet speeds
(particularly in the upstream direction), increased storage capacity, increased computing power
coupled with lower costs for increasingly sophisticated digital electronics equipment will allow
for greater citizen participation and personalization of their experience with local governments.

Local government officials are closest to the people they serve and are directly and
immediately accountable to their citizens. The enormous growth of the Internet since the mid-

nineties has been matched by heightened expectations from local residents for more convenient



and more efficient delivery of government services and greater access to information. For this
reason local governments have long used broadband to inform citizens, provide essential
services, transact business, make government more transparent and promote civic engagement.
One can make the case that citizen demand for on line local government services and content has
contributed to greater adoption of broadband.

Over the past fifteen years local government websites have grown from simple bulletin
boards with community information to interactive portals that allow citizens to obtain
information, provide feedback, apply for permits, pay fees, sign up for classes, watch video
programming and take advantage of a host of other content and features. There are literally
thousands of local government websites that provide a wide variety of information and services
to citizens all over the country. The following are just a few examples.

Sacramento County, California affords citizens on line opportunities to apply for permits,
access public records, contracts, County codes and practically anything one would need to do
business in the County. There are resources for residents including schools, parks, government
and municipal services. Citizens can access public health, mental health, foster parenting, family
assistance and related services through the County. The site promotes the County’s tourism with
information about museums, sports, concerts, and accommodations.*

Tampa, Florida’s website contains a variety of “how do I” information resources,
including a Business Guide, Citizens Guide, City Government Guide, Customer Service Center,
Employees Guide, and Visitors Guide. Visitors to the site can access a variety of local
programming, learn about energy efficiency initiatives, emergency preparedness, make utility

and parking ticket payments, and report code violations, among other options.”

! See, Sacramento County Homepage, http://www.saccounty.net.
Z See, City of Tampa Homepage, http://www.tampagov.net.




The City of Seattle, Washington, has an extensive web presence. Its government channel,
the Seattle Channel has an accompanying web site that contains a video library of over six years
of City Council meetings, Mayor press conferences and local arts programming. Content from
the channel is also available on YouTube.® The City has also begun podcasting meetings of its
Citizens Telecommunication and Technology Advisory Board.

Creative, functional use of local government websites is not reserved to large
communities. Chandler, Arizona,” Takoma Park, Maryland,® and Arlington, Massachusetts® are
just a few examples of smaller communities that provide a wide range of interactive
informational opportunities for their citizens.

Arvada, Colorado’ offers an on line, virtual City Hall called “Ask Arvada.” It allows
citizens to request service and information 24/7. Information can be found with a simple
keyword or phrase without knowing which department or where to find it on the website.
Citizens can also sign up for the “Notify Me” program and receive information on City Council
meetings, community events, and real time traffic issues.

Local libraries are using broadband services to allow residents to download e-books and
audiobooks and to conduct research at any time. In many communities libraries provide the
single largest source of connectivity for those that cannot afford a computer or Internet access.

Of note, in a recent survey conducted by the American Library Association, 70% of respondents

® See City of Seattle Homepage, http://www.seattle.qov

* See City of Chandler Homepage, http://www.chandleraz.gov

® See City of Takoma Park Homepage, http://www.takomaparkmd.gov
® See City of Arlington Homepage, http://www.arlingtonma.gov

" See City of Arvada Homepage, http://www.arvada.org




indicated that libraries were the only source of free access to computers and to the Internet in
their communities.®

Local communities are deploying broadband networks to make significant enhancements
to public safety. The City of Binghamton, New York developed a public wireless network to
support video surveillance cameras in neighborhoods and business areas that were experiencing
high crime rates. According to the Binghamton Police Department within six months of
launching the network total crime rate dropped six percent and car thefts went down by 26
percent in comparison to the previous year.’

Philadelphia, Pennsylvania has a public safety radio network that relies on broadband to
provide connectivity between tower sites, and also between tower sites and two command
centers. Philadelphia also has a video surveillance system that relies on broadband to provide
real-time monitoring and recording of video streams using a network that utilizes both wireless
and wireline technologies.™

Broadband also allows local governments to improve traffic in their area. In 2007,
Montgomery County, Maryland, looked into using their Fiber-Net broadband system to allow
traffic signals to be more flexible and responsive to changing needs depending on issues such as
traffic flow, accidents, and light failures. Had this system been implemented, the recent system
failures would likely have been avoided and repair would have been much faster. On November

4, 2009, approximately 750 signals in Montgomery County lost their synchronization due to

& Denise M. Davis, John Carlo Bertot, and Charles R. McClure, “Libraries Connect Communities 3: Public Library
Funding & Technology Access Study (Sept. 25, 2009),
http://www.ala.org/ala/research/initiatives/plftas/2008_2009/librariesconnectcommunities3.pdf.

° See “The City of Binghamton, NY: Alvarion’s video surveillance solution enables improved public safety and
security,” (submitted by Alvarion to NATOA in response to 2009 Community Broadband Awards), attached hereto
as Appendix 1.

19 This information is according to a conversation between NATOA and Phillip Bullard, Assistant City Solicitor of
the City of Philadelphia Law Department.

11 See Modernization of the Montgomery County Traffic Signal System (Mar. 14, 2007), available at
http://www.baltometro.org/ITS/TSFO7-3C-MontCoTSS.pdf.




network problems.'? It is estimated that the manual restoration of the synchronization could take
weeks — causing weeks of nightmarish traffic delays and forcing the county to offer free public
bus services at enormous revenue losses.”* Broadband can help local governments avoid these
problems.

Social media and other collaboration tools enabled by broadband present local
governments and their citizens unprecedented opportunities to connect in innovative and
mutually beneficial ways. They provide a means for enhancing the democratic process while at
the same time improving government services, saving money and increasing government
accountability by harnessing the collective knowledge and ingenuity of our citizens to identify
issues and arrive at new solutions that address community needs.

The use of crowdsourcing™ by local governments recognizes that government does not
have all the answers. Many local governments are publishing and releasing data in an open
format that is more accessible and favorable for programming by residents. This allows the
public to use the data and enhance their original purpose by allowing data collaboration and
integration through mashups and semantic web technologies.

In the District of Columbia, former CTO Vivek Kundra originated an “Apps for
Democracy” contest to solicit new ideas for applications using public data. According to its
website® “last year's winning applications were (1) DC Historic Tours, a Google Maps mash-up
that plots routes for walking tours of Washington, D.C., and marks points of interest with Flickr

photographs and Wikipedia excerpts; and (2) iLive.at, another mash-up powered by Google that

12 See “Montgomery County traffic mess may continue,” The Washington Post, Nov. 5, 2009, available at
Psttp://voices.washinqtonpost.com/qetthere/2009/11/montqomerv county_traffic_mess.html.

Id.
1 Crowdsourcing is a term credited to Jeff Howe of “Wired” magazine. It means that certain functions, which were
the exclusive purview of one individual or a small group can be outsourced to the broader community using the
power of social media applications. By engaging residents local governments are learning that innovative solutions
that address community needs can be achieved by harnessing the collective knowledge and ingenuity of our citizens.
> Apps for Democracy Homepage, http://www.appsfordemocracy.org/, (last visited November 5, 2009).




pinpoints demographic data and locations of schools, banks, parks, transportation lines, recent
crime reports and other information for people who are looking to move to the district area. The
district estimated it avoided $2.3 million in costs because of the applications developed in last
year's contest.

Boston, Massachusetts has a program named Citizen Connect developed for $20Kk, that
allows “Boston-area iPhone users to report problems to the City in four categories: potholes,
graffiti, streetlights and other. And it's the ‘other’ category that could prove revolutionary. ...By
selecting “other," you could snap a photo of the location, the GPS will grab your coordinates and
you can write in the field, ‘Plant tree here.”"*

Pierce County, Washington and the City of Tacoma, Washington use Twitter to provide
real time updates on road construction, closures and traffic delays — a practice that has become
popular for many area commuters. In the City and County of San Francisco, California, the
Board of Supervisors provides Twitter updates and residents can tweet the city’s 311 Information
Center about problems, such as graffiti and potholes. Residents receive a tracking number that
lets them follow the city's progress in addressing their issues.

San Francisco’s Facebook page hosts a wide variety of information about the City,
government services, transportation issues and the arts. In addition to print content, it links to
multiple YouTube videos covering a similar variety of City topics. The site also contains an
open discussion function, where any user can address and discuss any issue of his or her
choosing.

Another San Francisco tool, data.SF.org, offers real-time access to datasets such as

citywide performance measurement data, GIS mapping data, crime statistics, City service

16 Chad Vander Veen, “New York City, Boston Add Web 2.0 to Customer Relationship Management,” Government
Technology (Oct. 23, 2009), available at
http://www.govtech.com/gt/articles/7320567elq=72c1665d0e76456ebd237133d229e855




schedules and related information. Access to this raw data has sparked many innovative new
applications that allow “mash-ups” or combinations of various datasets with beneficial new uses.
San Francisco encourages the use of City data for application development and provides an
Application Showcase with access to these tools on the dataSF.org site.

As noted above, the use and benefits of broadband to promote civic engagement and e-
government will continue to grow in ways that we can only imagine — so long as high capacity
broadband networks continue to grow and are accessible and affordable to all Americans. As just
one example of exciting new local government applications expected in the very near future,
Seattle is planning the following enhancements in the next six months. My.Seattle.gov will be a
user-customizable portal to City information and services. This will allow individual users of
www.seattle.gov to customize the website for information or services they commonly use, e.g.
maps, building permits, utility bill payments, news and so forth. It will feature a single-sign-on -
one username and password to access all City services (presently, a user must create a
username/password for each City department’s applications). Seattle will also implement a
public engagement portal to allow discussion and debate, rating and ranking of ideas and issues.

Local governments use broadband to facilitate a variety of additional government
services. Broadband has enabled remote utility meter reading and parking meter reading.
Broadband facilitates public works departments’ management of water supply and irrigation
systems. It improves traffic management and operations of traffic signals. Video surveillance
has improved a variety of law and code enforcement operations including graffiti management
and video arraignment, which can save significant prisoner transportation costs and minimizes
exposure of defendants to the public. Further, greater broadband capacity will continue to

improve interoperable public safety communications for the nations’ first responders.
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IV. LOCAL GOVERNMENT ACTIONS AND POLICIES ARE ESSENTIAL TO THE
DEPLOYMENT OF BROADBAND SERVICES TO COMMUNITIES AND
THEIR CITIZENS.

A. Local Government Fiber Networks are Major Players in Broadband
Deployment.

For decades, local governments around the country have built and operated
communications networks to serve the needs of local communities. It is uncontestable that
network deployment sophistication exists at the local level; virtually every American community
relies on the public safety communications network owned and operated by the local government
and its first responder agencies.

Beyond these countless public safety networks, there also exist thousands of local
government broadband networks that deliver greater speed, capacity, and reliability to users over
fiber optics than would otherwise be available from the private sector. Generally, these networks
fall into two categories: first, public-facing networks that reach all the way to the home or
business and second, internal networks focused on inter- and intra-government use that
sometimes also have capabilities made available to the public.

With respect to both categories of networks, local governments have deployed facilities
that are focused on different goals than are carrier networks; indeed, a non-profit network that
does not require short-term profits can focus on long-term and community-based goals. As a
result, one common element of most local government networks is that they enable greater
bandwidth, higher speeds, and more services — for lower prices — than do carrier networks
focused first and foremost on profit. In this way, local government networks address community
needs and further community interests, based on local decision-making, and in a way that is

locally-driven and accountable to local voters.
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The first category of local government networks is those that provide broadband and
other communications services to homes and businesses. According to the Fiber-to-the-Home
Council, these networks include 57 systems employing ultra-high capacity fiber-to-the-premises
technology.!” Most of these networks are located in rural areas and are operated by municipal
electric utilities that, in an earlier age, brought the benefits of public power to their communities
when private providers did not see sufficient profit incentive to do so, much as these utilities now
bring the benefits of robust broadband to their communities.’® As the Fiber-to-the-Home
Council report also shows, municipal fiber networks have not only been very popular with their
customers, but they have also enhanced economic development and benefitted their communities
in multiple other ways. Municipal fiber systems that provide services directly to households and
business have averaged take rates of 54% nationwide. This exceeds by nearly 20% the average
take rates of fiber systems operated by large established carriers.

The following are brief summaries of several representative examples of successful
municipal broadband initiatives:

A Bristol, Virginia: As the twenty-first century began, Bristol, Virginia, a town of
18,000 on the border of Virginia and Tennessee in southwest Virginia, was facing the
simultaneous decline of its bedrock industries — tobacco, textiles, coal mining, and
agriculture. Many of its stores and businesses were boarded up, and the future looked
grim for Bristol and the entire region. The City leaders, with the encouragement and
assistance of U.S. Rep. Rick Boucher, decided to take matters into their own hands and

rebuild the local economy through advanced telecommunications infrastructure and

7 Fiber-to-the-Home Council, “Municipal Fiber to the Home Deployments: Next Generation Broadband as a Utility
Municipal Utility” (updated October 2009), http://www.baller.com/pdfs/MuniFiberNetsOct09.pdf. This white paper
on local government networks, which discusses in detail their economic development benefits.
18 H

See id.
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services. In 2001, Bristol won a crucial challenge to Virginia’s then-existing barrier to
public entry, and it began to build a state-of-the-art FTTH system. Three years of
industry-backed legislative challenges and litigation disrupted Bristol’s progress and
substantially added to its burdens and costs, but Bristol stayed the course. Now, the
City system serves more than 65 percent of Bristol’s residents and businesses, and it
has begun to attract hundreds of high-paying jobs to the town and region. For example,
a recent article notes that two new employers alone will bring up to 1500 high-paying
jobs to Bristol.* 2

A Lafayette, Louisiana: “When Nucomm International needed to locate a new call
center — one that would add 1,000 jobs ... to the local economy — it chose Lafayette,
Louisiana, because the city is building a massive fiber network to connect everyone.”?

A Cedar Falls, lowa: The business case of Cedar Falls Utilities combines fiber to
businesses with hybrid fiber-coaxial cable to residences. “In the 1990s, Cedar Falls
Utilities built a citywide municipal hybrid fiber/coaxial network and provided
specialized broadband telecommunications services including fiber connections to
commercial and industrial customers in both the city and the industrial park. In
contrast, the neighboring town of Waterloo, served by incumbent cable and

telecommunications operators, generally did not have any fiber connectivity. Cedar

Falls projected that, by the end of 2003, it would have companies employing over

19 paul Miller, “Bristol’s Broadband Push,” Virginia Business (November 2006),
http://www.gatewayva.com/biz/virginiabusiness/magazine/yr2006/nov06/telel.shtml.

% Additional information about Bristol is attached as Appendix — is a presentation provided by Bristol Virginia
Utilities, the municipal electric and communications utility in the town of Bristol, Virginia. BVU'’s fiber-to-the-
premises network is universally credited with enabling unprecedented economic development and job creation in
this rural area of Virginia. BVU was the recipient of NATOA’s 2009 Community Broadband Fiber Network of the
Year Award.

2 Christopher Mitchell, “Municipal Broadband: Demystifying Wireless and Fiber-Optic Options,” Institute for
Local Self Reliance (January 2008), http://www.newrules.org/sites/newrules.org/files/images/munibb.pdf.
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5,000 people and occupying 4,000,000 square feet of building space. In contrast,
Waterloo had a total of 10 businesses in its three industrial parks and has witnessed
companies relocating from Waterloo to Cedar Falls, in part because of their need for
bigger bandwidth.”?? As Doris Kelly showed in an analysis comparing Cedar Falls and
Waterloo on a broad range of criteria, the only significant difference between them was
that Cedar Falls had a public broadband utility.?®

A In a recent Cedar Falls coup, Peregrine Financial Group, a large commaodities
trader based in Chicago, decided to relocate its headquarters to Cedar Falls, including
executives averaging $200,000 a year, providing Cedar Falls a windfall valued at $124
million.”*

A Tacoma, Washington: Tacoma’s Click! Network has played a significant role in
revitalizing Tacoma and has attracted more than 100 high-tech businesses to the
community. Business leaders readily acknowledge that Tacoma’s municipal
communications utility’s ability to serve their needs is the key factor that made them
comfortable with moving to Tacoma rather than to Seattle or other large cities.”

A Powell, Wyoming: In anticipation of the construction of a fiber-to-the-home
system in rural Powell, Wyoming, a South Korean venture capital firm agreed to pay
up to $5.5 million to engage 150 certified teachers in rural Wyoming to teach English

to students in South Korea using high speed video teleconferencing. The Powell fiber

22 John Windhausen, “A Blueprint for Big Broadband,” EDUCAUSE at 10 (January 2008),
http://net.educause.edu/ir/library/pdf/EPO0801.pdf.

23 Doris Kelly, A Study on the Economic and Community Benefits of Cedar Falls, lowa’s Municipal Broadband
Network (July 2004), http://www.baller.com/pdfs/cedarfalls_white paper.pdf.

24 Drew Anderson, “Peregrine an Economic Windfall for the Cedar Valley,” WCFCourier.com (December 20,
2008), http://www.wcfcourier.com/progress/section2/article _e68cebb4-e455-55ae-a52f-07bda3f70272.html.

25 John Cook, “Digital Economy May Spark Tacoma’s Renaissance,” Seattle-Post Intelligencer Reporter (August
16, 2000), http://www.seattlepi.com/business/taco16.shtml
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system will enable the teachers to work from home. The company that developed this
project is now planning similar projects for China, Japan, and Taiwan.?

A Auburn, Indiana: When Cooper-Standard Automotive was going to move 75
high-tech jobs out of this small Indiana town because no private company was willing
to provide broadband in the town, the mayor and municipal electric utility offered to
furnish Cooper “industrial strength connectivity” through fiber optics. Cooper
accepted and stayed.”” Now, Auburn has extended its fiber network throughout the
town.

A The Dalles, Oregon, vs. Danville, Virginia: The Dalles, Oregon, a city of 11,873
in the picturesque Columbia River Gorge, operates a 17-mile municipal fiber optic
network. In 2005, as a direct result of The Dalles’s municipal networking capabilities,
Google decided to purchase an industrial site there for $1.87 million, to house high-
tech equipment that would be connected to the rest of the company’s network. The
project will create “between 50 and 100 jobs over a matter of time, earning an
estimated average of $60,000 annually in wages and benefits.”?® In contrast, Danville,
Virginia, did not have a fiber network when AOL came looking for a site. As a result,
AOL struck Danville off its list of potential sites for a new data center and located the

center in Prince William County, Virginia.?

26 Associated Press, “English ed company gets $1.5 million,” Trib.com (May 9, 2008),
http://trib.com/news/breaking/article_8ea9ef0d-2c2a-5ac4-be4b-81ladbcfOce8a.html.

27 David Isenberg, “Connectivity Spells J.O.B.S.,” Isen.blog (November 19, 2004),
http://isen.com/blog/2004/11/connectivity-spells-jobs.html.

%8 Kathy Gray, “Port deal with Google to create jobs,” The Dalles Chronicle (February 16, 2005),
http://www.gorgebusiness.com/2005/google.htm.

29 Chris Kahn, “Danville Area Looks to Move From Tobacco, Textiles to Tech,” Associated Press (October 3,
2003), cited in J. Baller and C. Lide, “Bigger Vision, Bolder Action, Brighter Future: Capturing the Promise of
Broadband for North Carolina and America” at 16 (June 2008), http://www.baller.com/pdfs/baller herbst _enc.pdf.
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A Jackson, Tennessee: “For a small city, Jackson, Tennessee, boasts a high
concentration of firms that provide off-site computing resources for other businesses.
The reason: its state-of-the-art fiber network.”*

The examples above — particularly the contrast between The Dalles’s and Danville’s
experience — confirm that advanced telecommunications networks are essential to attract or
retain “New Economy” businesses and institutions. As business site selection experts now
frequently say, “[t]o be a real competitor in the new global economy, an area must provide an
advanced telecommunications infrastructure — the basic building blocks of the IT [information
technology] sector.”®" In other words, having an advanced telecommunications network will not
guarantee that a business will move to or stay in a community, but not having such a system will
for many communities guarantee failure.

The second category of local government broadband networks is those that meet the
needs of inter- and intra-government communications and communications among community
anchor institutions, including providing services to and among first responders, schools,
community colleges, libraries, government facilities, and public health facilities.®> There exist
thousands such broadband networks throughout the country, and they utilize a wide range of
different architectures, technologies, and operating entities.

A number of key characteristics and accomplishments are held in common by most of these

government anchor broadband networks:

30 Geoff Daily, “Fiber-Wired City Attracts Managed Services Businesses,” Killerapp.com (December 27, 2006),
http://www.broadbandproperties.com/2006issues/dec06issues/killerapp_decFiberWired.pdf.

31 “Heartland Goes High Tech,” Site Selection Magazine (November 2001),
http://www.siteselection.com/features/2001/nov/midwest/pg03.htm.

% Attached hereto as Appendices 2— 8, 11, and 14 are a range of case studies of such networks that describes their
architectures, business cases, capabilities, and the incomparable services they provide.
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1. All government anchor institution networks include extensive private involvement.
Local government anchor institution networks are usually built and sometimes

operated in part or in whole by private contractors. In every case, there is extensive
private sector involvement in the government anchor network, ranging from design,
construction and deployment to procurement of equipment and operations of facilities
and services. Some local government networks are publicly owned and operated, some
are operated by public entities over privately leased facilities, and some are privately
operated under contract for services to the local government. The OpenCape network in
Massachusetts, for example, combines public mission, ownership, and control with
licensed private operation.*® The non-profit OpenCape Corporation will own the network
under the supervision of a board representing the county, towns, public safety, healthcare,
schools and higher education, research institutions, and economic development interests.
A for-profit partner selected through a competitive bidding process will be licensed to
operate the network under a 25 year indefeasible right of use agreement. The private
partner will pay OpenCape a flat fee and a percentage of gross revenues, which
OpenCape will use for operating costs and to maintain and expand the network.

2. Government anchor networks address unmet needs of government and its agencies
and anchor institutions that private providers will not meet at reasonable cost.

Government anchor networks enable communities to upgrade capacity beyond the
T1 circuits (or, even worse, dial up modems) currently used to connect many public
locations. Commenters note that many of their members are concerned by the cost of
leasing T1 circuits—but even more so by concerns that the leased circuits are limited in

performance and capacity and that these limitations constrain capability to meet school,

¥ A case study of OpenCape’s network is attached hereto as Appendix 2 (hereinafter “OpenCape Case Study”).
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library, and government needs for applications and data exchange in support of day-to-
day operations.

In Montgomery County, Maryland, for example, elementary schools served over
the County’s own fiber optic network, FiberNet, receive connections of a symmetrical
100 Mbps for an annual operating cost of $71 per megabit per site.** In contrast, those
elementary schools served over T1 circuits leased from the phone company pay an annual
per megabit cost per site of $1,826 after the e-Rate discount is taken into account.
Without the e-Rate subsidy to the carrier, the cost per megabit per site would be $3,652
per year — compared with $71 for the County’s own network. The County plans future
upgrades to 1 Gbps at an incremental cost of $7.11 for each additional megabit per site.
The County also notes that the per site costs decrease as additional sites are added, a
realization of economies that are not available to those schools receiving T1 circuits from
the carrier.

In the absence of government networks, anchor institutions often cannot purchase
comparable high capacity circuits from the private sector because the anchors cannot
afford such private sector pricing for such bandwidth; rather, they would simply cap their
bandwidth needs and never deploy better applications that require more bandwidth. In
other cases, the bandwidth is just not available to the anchor institutions at any price. In
this way, there is usually no alternative to a government anchor institution network to
provide high bandwidth to anchor institutions. In the District of Columbia, for example,
the District’s own fiber network can meet the needs of new anchor institutions by

building fiber optics construction at a cost of $15,000 to $25,000 per mile for aerial

¥See NATOA ex parte notice, Docket No. 09-51 (September 16, 2009)..
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construction and $40,000 to $50,000 per mile for underground construction.®** The
anchor institution pays only for its own equipment and ongoing operating costs. In order
to obtain a comparable service from a private vendor, a District agency would need to
purchase a customized service of two separate MPLS connections of the required speeds
to each site, plus pay the cost of construction of two separate fiber routes, with one of the
two routes traveling to a second more-distant central office. Depending on fiber
availability, the agency would likely need to pay tens or hundreds of thousands of dollars
per site for construction, in addition to the monthly recurring service charge for the
service.

3. Government anchor networks offer very high-bandwidth and affordable scaling as
the needs grow.

Government fiber networks have a lifetime of decades. And the fiber is endlessly
upgradeable and capable of supporting greater speeds and bandwidths as government
needs and applications grow. Because of the extraordinary scaling capability of fiber
optics, government networks can readily scale with the community’s needs simply by
upgrading electronics.

For example, the regional government anchor network in the National Capital
Region, NCRnet, was developed because of a regional understanding that dark fiber is
superior to leased circuits for scaling to support a wide variety of applications, current
and future.®® Dark fiber is the most flexible transmission medium, as it allows simple
electronic upgrade to support new network technologies and emerging applications.

Currently, NCRnet is mostly a gigabit network, but additional bandwidth or segmentation

% A case study of the District of Columbia’s municipal network is attached hereto as Appendix 3 (hereinafter DC-
NET Case Study™).

% A case study on the National Capital Region’s regional government anchor network is attached hereto as
Appendix 4 (hereinafter “NCRnet Case Study”).
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of traffic for performance management is simply a question of installing electronic
upgrades at the hub sites, and does not require additional construction or redesign of the
physical architecture.®’

Similarly, the District of Columbia’s network planner notes that, because DC-
NET controls both ends of the fiber, it can use any equipment and immediately upgrade
capacity or add new services.*® With a modular upgrade, DC-NET can upgrade any one
of its backbone fiber pairs to 320 Gbps -- over a hundred times faster than widely
available commercial service offerings.*

Private carriers and service providers cannot match government anchor network
prices and costs.

The experience of every case study described in these Comments is the same.
They offer better, bigger, faster, more scalable services to anchor institutions cheaper
than the private sector would or could provide. Government anchor networks deliver
dramatic savings relative to leased carrier services and other carrier managed network
services, and simultaneously offer far greater capabilities and capacity with endless
opportunity to scale to even greater capacity as needs arise. The networks listed in these
Comments, as well as all the other networks within the experience of the Commenters,
are currently providing savings to their communities relative to commercial services, and
savings are likely to continue to increase as government and school communications use
increases, because the factors that all the government networks to offer better services at

lower costs will not change over time.

3 Seeid.

% See DC-NET Case Study, supra note 35.

¥ Seeid.
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The District of Columbia, for example, estimates annual savings from its network,
DC-NET, of more than $5 million, based on current usage.”® This savings will grow as
the communications needs of District agencies grow. The savings arise from a
combination of voice and data services, along with avoided costs for the operation of the
public safety radio network, data center interconnection, and other critical
communications. These savings would be much larger if the District Government
attempted to buy enhanced services from incumbent carriers that would be truly
technically equivalent to DC-NET’s services. The District estimates that 80 percent of the
savings are related to data circuits which, over time, will grow as a proportion of District
communications use, thus further increasing the savings.**

Comparing the cost between a leased service and a government-owned and
operated network is not trivial, as it requires making certain assumptions regarding future
requirements and/or future costs of leased services. Fortunately, government-owned
infrastructure costs, including both hardware and physical fiber plant, remain relatively
constant with respect to initial and ongoing expenses (though their capabilities increase
with time). What is also clear is that the cost of needed leased services will increase
dramatically with time—because the local community’s communications needs will grow
dramatically (frankly, in most communities, available connectivity options are not
meeting even today’s needs) and because there is little competition for such services.

It is important to note that the business case for government networks usually is
based conservatively on current lease levels and costs -- which are guaranteed to grow.

In contrast to leased circuits, government-owned fiber can be upgraded to higher capacity

40 Id
4.
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at no increase in recurring costs. The government’s fiber offers capabilities that leased
circuits cannot and enhances the community’s ability to innovate and grow with new
applications. And, significantly, the community’s owned fiber does not entail recurring
costs for capacity ad infinitum as do leased services.

For example, the planners of NCRnet, the regional fiber infrastructure in the
Washington, DC region, estimate that leased services offer less functionality and higher
overall costs relative to constructing this government anchor network.”> According to the
NCRnet business case analysis, even under the most conservative scenario, which would
relax some of the bandwidth assumptions, the cost of a private fiber network would be
recouped in just eight years relative to leased services.

Savings are derived from aggregation and non-profit provision of a number of
different revenues. In Palm Beach County, Florida, for example, the county has
connected its fiber network to Florida Lambda Rail, which provides a non-profit source
of Internet capacity for all the anchors on the county network.”* The county’s own
anchor institutions, including schools, government buildings, and public safety, realize
annual savings of $30,000 annual savings in Internet access alone.** In addition, the
county is able to connect non-county anchor institutions and provide them access for
$100 per month, a cost that is simply passed through from Florida Lambda Rail.*> For an
extra $700 per month, the County provides non-County anchor institutions and

municipalities 100MB connections.*®

2 NCRnet Case Study, supra note 36.
% A case study of Palm Beach County, Florida is attached hereto as Appendix 5 (hereinafter “Palm Beach Case
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The savings offered by government anchor networks can also accrue to the private
sector. In Ontario County, New York, for example, the Finger Lakes Regional
Telecommunications Development Corporation (FLRTDC) notes that cellular service
providers are realizing savings of as much as 66 percent over prior costs, which are being
reinvested into new technologies and better services throughout the County.*’

Similarly, the OpenCape network in Massachusetts plans to offer Middle Mile
connectivity to the private sector at 50 percent below current costs.*®

Government anchor networks demonstrate local authority creates cost efficiencies
from through shared construction and incremental cost mechanisms.

There are several common lessons to be learned from the successes of local
government broadband anchor institution networks. Local governments enjoy several
cost advantages and economic incentives that are different than private providers. As a
result, local governments can implement these declining-cost, scale economy networks in
a manner that actually passes the full declining cost savings and other externalities
through to the anchor institutions and their constituencies.

Many government anchor networks were enabled by the sharing of construction
costs by private and public entities. For example, the cable franchising regime
established by Federal law*® has enabled localities to negotiate for cable operators to
build additional fiber optic strands for local use while the cable operators were deploying
their own facilities. These networks are known as Institutional Networks or “I-Nets.”
The localities paid for those strands and sometimes also for related equipment, over time,

and frequently at incremental cost. The cable operators were incented to enter these

" A case study of Ontario County, New York is attached hereto as Appendix 6 (hereinafter “Ontario County Case

*8 See OpenCape Case Study, supra note 33.
*° See generally 47 U.S.C. § 541 et seq.
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agreements because this was encouraged by the federal Cable Act as a legitimate form of
compensation to the taxpaying public for the enormous benefit cable operators realized
from the use of public rights-of-way in building their networks.*

The end result was realization of extraordinary economies: two networks, one
public and one private, but built at the cost of only one network with costs shared by the
cable operator and the local government. The efficiencies continue today beyond the
build-out period—the collocation of the fiber for the two networks enables maintenance
and repair by the cable operator of both networks, with the locality frequently bearing the
cost of repair to its fiber, again on a shared cost basis.

The efficiencies of I-Nets have been realized in cities as large and densely
populated as New York City and in rural areas as remote and sparsely populated as
Humboldt County, California. Thousands of miles of broadband, connecting thousands
of anchors, have been achieved through the I-Net mechanism of shared construction
scenarios and incremental cost mechanisms.

In similar fashion, many communities worked with other communications
providers to enable these same efficiencies. During the heyday of the CLEC fiber build-
outs, local communities granted CLECs opportunity and access to public rights of way
and sometimes other public property in return for placement of additional conduits in
trenches while the CLECs placed their own facilities. Once again, both parties benefit
from mutual exchange (the private sector receiving access to public rights of way and
other public benefits; the public sector receiving facilities such as conduit) — and the total
cost of meeting both parties’ needs was far lower than undertaking both projects

separately.

% See id.
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Another example of a government anchor network that has achieved multiple
efficiencies is NCRnet, the regional interoperable public safety infrastructure in the
National Capital Region (NCR).>! In the period following September 11, 2001, the local
jurisdictions in the NCR came together to address the severe interoperability issues that
had become apparent in the public safety response following that tragedy. The
jurisdictions developed a vision for a crucial new public safety communications network
to connect community leaders and first responders across the Washington, D.C.
metropolitan area. The goal of the NCR Interoperability Program was the establishment
of a fiber optic based digital network and systems interoperability to enhance the region’s
public safety and emergency response communications. The region needed a
communications infrastructure that provided enough bandwidth to sustain current and
future high-bandwidth intensive applications, would be flexible enough to address
emerging security concerns and provide a wide array of services, would be sustainable
from a resource management and cost perspective, and be as independent as possible of
commercial network that are vulnerable to traffic saturation exactly when they are needed
the most.

NCRnet was built with two key cost-effective efficiencies: first, most of the NCR
jurisdictions already had some footprint of government-controlled fiber optic networks in
the form of I-Nets built by cable providers under franchise agreements in return for
access to public property and public payments. These provided connectivity to local
agencies, government offices, public safety sites, schools and libraries, and already had
existing support and collocation sites for fiber interconnectivity. Second, the NCR

jurisdictions decided to interconnect these existing networks by sharing engineering,

> See NCRnet Case Study, supra note 36.
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construction, and equipment procurement costs, and thereby enabling data
interoperability that would have been otherwise prohibitively expensive.

6. Government anchor networks demonstrate the efficiencies of shared construction
scenarios.

Many of the government anchor networks in operation were built through the
economically efficient mechanism of shared construction, in which agencies and
organizations agree to build cooperatively and simultaneously, viewing cooperation as
win/win rather than seeking to preclude competition and the emergence of new networks.
The network that serves the City of Seattle, Washington and its partners, for example,
was made affordable by the agreement of numerous public entities that, in the event that
one of the partners planned to build fiber plant, the others would have the option of
contributing funds to build additional capacity in this shared infrastructure.>® Each
partner agencies operates its own network services over the shared physical
infrastructure, but only one physical network was built to enable these many functional
networks. The end result has been a robust, high-bandwidth infrastructure that realizes
economies of scale in both construction and maintenance.>®

Shared regional infrastructure represents another example of the efficiencies
possible with local government anchor networks. The OpenCape regional Middle Mile
open access network was designed to offer efficiencies in both capital outlay and
operating costs for anchor institutions and private Last Mile providers.>* OpenCape’s
extensive long term contact with regional stake holders has ensured their needs were

included in the network design. None of these stake holders alone could build the

%2 A case study of the Seattle, Washington municipal network is attached hereto as Appendix 7 (hereinafter “Seattle
Case Study™).

% See id.

> See OpenCape Case Study, supra note 33.
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infrastructure they need, but their needs can be addressed within a comprehensive
regional Middle Mile project. For example, OpenCape will provide to the
Commonwealth of Massachusetts infrastructure in the southeast part of the state for the
planned state-wide, government service network.>® Similarly, OpenCape is negotiating
with the regional power provider, NSTAR, for access to poles in exchange for fiber
strands that would enable NSTAR to develop and expand smart grid applications.

Similarly, the emerging One Maryland network is a 10-jurisdiction network of
community networks covering eight counties and two cities (Baltimore and Annapolis) in
central Maryland.”® One Maryland planners intend to build fiber optics to 866
community anchors across 45 percent of the geography of Maryland, serving tens of
thousands of government workers, students, library users, and educators.>” The network
will deliver 100 Mbps to 10 Gbps to each anchor.”® All the jurisdictions will be
interconnected for purposes of public safety and interoperable communications as well as
for realizing economies with respect to shared applications and services. One Maryland
planners estimate that, in the aggregate, the network partners will realize operational
savings of $40 million in the first full year of operations relative to current costs for
leased circuits.”® The total estimated capital expense for One Maryland is $120 million—
a price-tag that would be far higher but for the efficiencies of shared planning,

engineering, construction, and equipment procurement.®

% See id.

% See NATOA ex parte notice, Docket No. 09-51 (September 16, 2009).
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The OneCommunity network in Ohio further demonstrates the power of shared
construction -- how many local governments act as partners, enablers, and facilitators
of creative, community-driven public-private partnerships in broadband.®
OneCommunity is a non-profit collaboration of public, private, and non-profit institutions
that work together to share resources and enable efficiencies through aggregation over the
OneCommunity fiber network. OneCommunity's anchors include local governments,
educational institutions at all levels, health care institutions, and community non-
profits. The OneCommunity collaborative footprint crosses urban, suburban, and rural
areas of northern Ohio.

7. Government anchor networks reach deep into communities and neighborhoods,
aggregate the demand of key anchor institutions and government facilities, and can
serve as a platform for Last Mile deployment to homes and businesses.

Local government fiber networks represent the opportunity to realize yet another
key efficiency in that they can, while meeting all the high-bandwidth needs of anchor
institutions, also serve as an open platform for Last Mile deployment, both public and
private. By their nature, government networks to anchor institutions will reach deep into
neighborhoods that house schools, libraries, public health facilities, and government
facilities such as water towers and fire stations. Their anchor institution users create
sufficient aggregated demand to sustain the networks financially. By their nature, fiber
optics are capable of supporting many, many other users and many, many service
providers so long as the networks are engineered to provide adequate security for
governmental uses.

Only a few local government networks currently implement Last Mile

capabilities. The 57 fiber-to-the-home networks mentioned earlier include service to

81 A case study of the OneCommunity network is attached hereto as Appendix 14.
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anchor institutions. ® And many local communities also use their fiber infrastructure to
enable wired or wireless services that meet the needs of the most vulnerable in the
community. The City and County of San Francisco, for example, provides free
broadband access to over 3,000 residential units within public housing developments, as
well as low-cost broadband service to various community anchor sites.®®* San Francisco’s
Department of Technology views these pilots as an incremental step that demonstrates
the potential for what the city can do for all residents of San Francisco.®* Similarly, Palm
Beach County, Florida offers free wireless to school children around some of its
neighborhood schools.®®

But most existing local government anchor institution networks are not
presently enabled to offer consumer end services or to lease capacity to Last Mile
providers to provide such services. Many local government networks are contractually
precluded from offering commercial services or enabling commercial providers, under
the initial agreements that led to their deployment. However, the commitment of local
governments to meet community needs for connectivity are apparent from the non-
commercial uses to which many of these networks have been put — for example, most of
them offer free wireless connectivity in and around libraries, which, in the current
economic environment, serve as job search centers, educational entities, and civic hubs
for workers seeking employment, children doing online homework and research, and

citizens interacting with their government. Local governments report long lines at

62 See Fiber-to-the Home Council Study, supra note 17.

%% See the “Comments of the City and County of San Francisco on National Broadband Plan Public Notice #7” (filed
Nov. 6, 2009) (hereinafter “San Francisco Comments™). Also, a case study on the City of San Francisco’s
municipal network is attached hereto as Appendix 8.

% See San Francisco Comments.

% See Palm Beach County Case Study, supra note 43.
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libraries for use of Internet-enabled computers and laptops, and families parked in library
parking lots at all hours to utilize free wireless connectivity.*®

Commenters suggest that the Commission can facilitate deployment of Last Mile
broadband services by dealing with the barriers local government networks face in
facilitating deployment of additional capacity in the middle and second mile. Then local
governments can serve as active participants in assisting Last Mile deployment. Local
communities are highly incented to enable private and public deployment of Last Mile
technologies in the most cost-effective way possible. The Open Cape and One Maryland
networks, for example, include provision for open access to additional fibers on the
government networks that are dedicated for Last Mile providers to use in the middle and
second miles. Similarly, the FLRTDC project, located in Ontario County, New York, has
demonstrated that low-cost access to a community-based, non-profit fiber backbone has
spurred development and investment of last-mile solutions, as well as competitive access
throughout the County.®” Even during construction, much of the FLRTDC fiber has
already been leased.

8. Government anchor networks enable appropriate architecture and security—
attributes essential for local government internal communications.

Government anchor networks realize long-term savings relative to leased
commercial services. Just as importantly, they also enable local governments to avoid
the operational, security and design limitations of leased services with respect to

performance, availability and capacity — and thereby avoid constraints on governments’

% See, e.g. Ed Ernstes, “Computers to help unemployed arrive at Nappanee library,” WSBT News,
http://www.wsht.com/news/local/38908354.html.
%7 See Ontario County Case Study, supra note 47.
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capabilities to meets their own needs for applications and data exchange in support of
day-to-day operations.

Government networks offer substantial functional and technical advantages over
leased services from commercial carriers. A network built upon leased network services
obtained from a service provider cannot provide the control and management that is
available in a City-owned and operated network. Leased network services are in essence
a “black box in terms of control and management. The City is forced to rely on the
provider (usually the phone company) to maintain and operate the core equipment of a
leased service (these tasks include configuring the equipment, monitoring the hardware
and physical infrastructure, and performing routine maintenance). Depending on the
network, the technical advantages of government networks to meet government needs
relative to leased carrier services include:

Reliability: Government networks frequently demonstrate higher system reliability and
availability (uptime) because they are engineered for public safety purposes and include
multiple layers of redundant architecture that positively impact system availability. Most
government fiber networks use fiber rings to the premises with their fiber traveling
through physically redundant cable pathways.

The availability of a communications link is derived from the probability of a failure
within the network between two points. In a leased circuit network, the end user is not
aware of all of the potential risks to availability of the network. Several key factors that
affect availability and cannot be determined by the local government include:

e Physical redundancy in the plant;

e Physical redundancy in the building entrances;

e Physical redundancy in the networking equipment;

e Ensuring network equipment is properly configured and regularly tested to take
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advantage of hardware and link redundancy;
* Redundancy for power and HVAC,;
e How many facilities the circuit crosses between endpoints;
e Whether the plant is located underground or aerial;
e Who has access to the core networking equipment and plant;
e How old or well maintained the core equipment is;
e How the system is monitored and maintained; and
e The single points of failure in the communications link.

Many of the factors can be approximated or relative numbers may be obtained from
the leased circuit provider; however for critical government services such as public
safety, the approximations and availability estimates from leased network services may
not meet the availability requirements of a critical traffic network. In the case of physical
architecture issues, such as the physical routes of cabling, approximations are not
sufficient, and detailed maps are usually considered proprietary and confidential to a

commercial provider.

Control: Government-owned fiber optics enable localities to maintain end-to-end control
of the entire network, providing flexibility, offering a minimum quality of service, and
enabling design and restoration choices in which the local community’s needs always
come first. Operating their own fiber enables local governments to closely manage
assets, select their own priorities, and allocate resources for restoration to ensure that
government priorities, including public safety, are reflected in responses to fiber design
and repair.

Using carrier services works very well for many local governments, but for those
who choose to operate their own networks, they prefer to be able to design a network that
reduces risks and is centered on their own needs. In an emergency situation, carriers do

not automatically make choices that prioritize the community—because carriers have
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other interests to address as well, including those of other customers and its shareholders.
For example, on September 11, 2001, Verizon lost connectivity to hundreds of thousands
of residential and business customers in Lower Manhattan because it lost significant
network facilities in and near the World Trade Center.?® Restoration could not be
performed quickly; some customers lost service for weeks. By comparison, the City’s
own fiber network served key facilities citywide with redundantly routed fiber optics. As
a result, only the City I-Net connection to the World Trade Center was lost, and its other
facilities throughout the City (including Lower Manhattan) continued to operate.®® The
City’s I-Net architecture proved superior to Verizon’s for purposes of survivability of
City sites and internal government communications.

End-to-end Security: Local governments can achieve greater security on their own

networks because they own and control all fiber and electronics. In this way, government
networks afford governments more control over physical and electronic security than do
carrier networks. In the area of physical plant, where a carrier is the provider, the
physical security of fiber, switches, and management system serving the community are
controlled by the carrier. The community cannot modify practices or increase security
without carrier approval. In contrast, government network systems are documented and
under the end-to-end control of the community. Electronics at the various sites are
locked and only accessible to the community. All hub sites and the associated fiber
terminations and electronics are under the control of the community. In the event of a

security alert or regulatory change (such as more strenuous HIPAA requirements), the

88 «Attacks Expose Telephone’s Soft Underbelly,” Simon Romero, New York Times, October 15, 2001.
% See Letter to FCC from NY Congressional Delegation Dated Dec 20, 2006, available at
http://weiner.house.gov/news_display.aspx?id=358 (last visited November 6, 2009).
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community can rapidly increase its level of physical security at facilities and make
changes as needed.

With respect to electronic plant, carriers, rather than the community, determine
the procedures and practices that limit access to the network. The configuration of the
network is under the control of the carrier’s operations department, which has access to
administrative passwords and access to network switches. In contrast, in a government
network, all management, control, and provisioning of electronics is performed by
government or contractors according to government security standards. The government is
able to control access to all electronics and perform screening of its own staff and
contractors.

Implementation of network security on a leased circuit typically occurs at the
edge of the network. Many leased networks use end-to-end encryption to securely
transmit data over networks that share a core network with public users. Frequently, the
provider of a leased circuit will dictate what types of end-to-end security are allowed on a
leased circuit (IP managed services, for example). On a government-owned fiber
network, the community can control end-to-end security throughout the network
infrastructure. The government operator can offer layered protections that make the
network robust and secure.

B. Local Government Provision of Broadband Spurs Private Investment and
Economic Development

Local government authority and involvement in broadband deployment is beneficial to
our nation’s communities. Local governments must respond to their citizens’ demands for

broadband services. The experience of local governments across the country has been nearly
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universal: municipal broadband deployment stimulates private sector investment and has a
positive effect on the local economy.

One illustration of this pattern can be found in Lake City and Hinsdale County, Colorado.
The area’s service provider, in response to customer concerns, had promised an expansion and
improvement of broadband starting with the 2010 budget and in future years. The municipality
decided to conduct a study to look into its broadband options and looked into the possibility of
leasing capacity for the development of a municipal network. This step, alone was sufficient to
spur action on the part of the service provider. Immediately, the improvements and expanded
capacity budgeted for 2010 (at the earliest) were moved up to 2009. At the time of this filing,
Lake City and Hinsdale County have seen the installation of a DS-3 circuit and expects
broadband speeds of 10 mg soon. The service provider has also begun the expansion of
broadband service to parts of the County that previously were without broadband. Additionally,
the service provider plans to offer a free wireless hub in a park in Lake City. These
improvements are underway years before the service provider initially planned to undertake them
and all because the local governments decided to look into the development of a municipal
broadband network. As far as costs, the municipalities spent less than $15,000 to inspire
approximately $100,000 in investment by the service provider in Hinsdale County.™

Municipally-deployed broadband networks have also spurred significant private sector
investment across the country. Data that has been collected on this issue shows that this results
in expanded broadband access and the installation of more sophisticated infrastructure in
communities where there are municipal broadband networks. Additionally, these communities

have seen decreased service rates and improved customer services. Communities who have

" This information is according to Michelle Pierce, the Town Manager of Lake City, Colorado in a conversation in
November 2009.
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experienced a private sector response similar to that of Hinsdale County, Colorado include (but
are not limited to): Scottsboro, Alabama; Alameda, California; Dalton, Georgia; LaGrange,
Georgia; Glasgow, Kentucky; Murray, Kentucky; Spencer, lowa; Windom, Minnesota;
Morgantown, North Carolina; Salisbury, North Carolina; Wilson, North Carolina; Lebanon,
Ohio; Wadsworth, Ohio; Kurtztown, Pennsylvania, Jackson, Tennessee; Provo, Utah; and
Tacoma, Washington.™

Data also shows that municipal broadband networks also positively impact local
economies. In an April 2005 study, entitled “Broadband and Economic Development: A
Municipal Case Study From Florida,” George S. Ford and Thomas M. Koutsky concluded that
“broadband infrastructure can be a significant contributor to economic growth. . . [and] efforts to
restrict municipal broadband investment could deny communities an important tool in promoting
economic development.”’? The study “quantif[ied] the effect on economic development
resulting from a community’s investment in a broadband network” by looking at Lake County,
Florida who, in 2001, developed a municipal broadband network (and provided access to the
network to private businesses).” In comparing Lake County to similar communities in Florida
who did not have municipal broadband networks, the study found that Lake County had
“experienced a 100% - a doubling — in economic growth relative to its Florida peer counties”

since the deployment of the municipal network.” The study points out that this doubling

"™ See Letter from Catharine Rice, Associate, Action Audits, LLC to Tonya Rideout, Acting Executive Director,
NATOA (Nov. 5, 2009), attached hereto as Appendix 9.
"2 George S. Ford and Thomas M. Koutsky, “Broadband and Economic Development: A Municipal Case Study
from Florida,” Applied Economic Studies (April 2005), at 1, available at
http://www.aestudies.com/library/econdev.pdf.
73

Id. at 4.
™1d. at 15.
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occurred despite the fact that these other counties “no doubt” had private broadband networks
during the evaluation period.”

Commenters believe that the hypothesis generated by this study is critically important
when determining the role of local governments in the National Broadband Plan. The study
concluded by hypothesizing that the reason for the massive economic growth experienced by
Lake County (and not by peer counties without municipal networks) was because of the different
deployment incentives of communities and private-sector providers.”® Private firms are
incentivized to increase profits; on the other hand, municipal networks are deployed with the
public benefit as the primary incentive.”” This difference in incentives was visible to business
owners in Lake County and the economic and technological benefits of municipal broadband
networks have been repeated in communities across the country.

C. The National Broadband Plan Must Include Strong Measures to Protect

Public Broadband Initiatives From Unfair Barriers of All Kinds, Including
State Legislation, Frivolous Lawsuits, and Anticompetitive Incumbent
Behavior.

As seen above, local governments have undertaken a wide range of broadband initiatives
that have not only lowered the cost and improved the quality of government services, but have
also fostered economic development, educational opportunity, public safety and homeland
security, affordable modern health care, environmental sustainability, energy efficiency, digital
equity, and quality of life of their communities. They have done so in many different ways,
using a variety of technologies, involvement models, partnering arrangements, and funding

mechanisms. The common feature of these initiatives is that they are driven by, and highly

responsive to, local conditions and needs.

®1d. at 16.
®d.
" See id.
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Local governments do not undertake these projects lightly and not for purposes of profit.
Rather, local governments are generally conservative and risk-averse; they undertake these
projects out of economic necessity to bring the benefits of broadband to their communities.
Before embarking on a community broadband initiative, local officials typically ask the
established carriers to meet local requirements or at least to work with the local government to
do so together. Not only does this make practical sense, but political realities dictate that local
governments give the carriers such an opportunity. Unfortunately, the carriers almost always
decline, particularly in rural and high-cost areas where they cannot economically meet local
requirements.

This pattern is reminiscent of a century ago, when electric systems were first deployed
and private power companies built first in their most lucrative markets. More than 3,000
unserved local communities, believing that their economic vitality and quality of life was at
stake, stepped forward to establish and operate their own electric utilities (sometimes despite
fierce opposition from power companies). The communities that did so typically survived and
thrived, while many other communities that waited for the private power companies to get
around to them languished or even became “ghost towns.”’

Today, hundreds of local governments are convinced that affordable access to advanced
communications services and capabilities is essential to ensure success in the emerging

knowledge-based global economy. Many have already developed their own communications

utilities, and numerous others are eager to do s0.”® Unfortunately, their efforts have sometimes

"8 Jim Baller, “The Essential Role of Consumer-owned Electric Utilities in Developing the National Information
Infrastructure: A Historical Perspective,” http://www.baller.com/library-art-history.html.

™ As previously discussed, 57 public entities have developed fiber-to-the-home networks. Nearly all of these
networks that have been successful. Fiber-to-the-Home Council, “Municipal Fiber to the Home Deployments: Next
Generation Broadband as a Utility Municipal Utility” (updated October 2009),
http://www.baller.com/pdfs/MuniFiberNetsOct09.pdf.
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been received by incumbent providers with efforts that have the effect of halting or delaying
public broadband initiatives.

First, some incumbents have sought to push local decision makers and the public into
abandoning such initiatives. ®® Early in the last century, private power companies mounted
massive campaigns of misinformation to tout their services and discredit community initiatives;
invested heavily in misleading media advertising; subsidized advantageous research by
supposedly independent experts favoring their views; and enlisted industry executives and
employees to disparage municipal electric systems. % Franklin Delano Roosevelt denounced
these efforts as “a systematic, subtle, deliberate and unprincipled campaign of misinformation
and propaganda, and if | may use the words 'of lies and falsehoods.’”’®?

Where such efforts at the local level have failed to discourage community broadband
initiatives, some incumbents have lobbied state legislatures to prohibit or effectively prohibit
local government public communications initiatives. In recent years, such efforts have usually
failed, as many state legislators have come to understand the connection between robust
broadband connectivity and the well-being of their communities, their states, and the Nation.
Unfortunately, this awakening has occurred only after numerous states enacted barriers to public
communications initiatives. Most of these measures remain on the state law books because they
have been difficult or impossible to remove at the state level.

Appended as Appendix 10 is a chart describing 18 state barriers to public

communications initiatives. While the barriers differ from state to state, they all have a single

purpose and effect — to block or significantly delay public entities in deploying advanced

8 Many of these efforts are documented on the Community Broadband page of the Baller Herbst website,
http://www.baller.com.

8 |d., citing R. Rudolph and S. Ridley, Power Struggle: The Hundred Year War Over Electricity, at 48-49 (1986)
4.
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communications networks. The barriers do so either by prohibiting specified activities outright
or by imposing “level playing field” requirements that actually make it practically impossible for
local governments to undertake the ventures. Rather than create competitive equality, the
barriers subject local government to prohibitively time-consuming and expensive procedural and
substantive burdens that private entities need not meet -- and cannot meet. Unless and until these
barriers are removed by federal action, countless communities in the states in question will be
deprived of the advantages that communities in other states enjoy.

In addition, some carriers have then tried to limit community initiatives through
litigation. For example, Bristol, Virginia; Cedar Falls, lowa; Chattanooga, Tennessee; Glasgow,
Kentucky; Hawarden, lowa; Lafayette, Louisiana; Laurinburg, North Carolina; Monticello,
Minnesota; Morganton, North Carolina; Niceville, Florida; North Kansas City, Missouri;
Portland, Oregon; Reedsburg, Wisconsin; Truckee-Donner, California; the UTOPIA project,
Utah; and numerous other local governments have had to waste countless hours and dollars on
disruptive litigation before the courts, public service commissions, bond commissions, and other
agencies. While the carriers have lost the great majority of these cases, they have nevertheless
benefited from them in other ways, including by driving up the costs of public communications
initiatives and by deterring untold numbers of communities from engaging in similar projects for
fear of being dragged into protracted — though frivolous -- litigation

Finally, some incumbents have engaged in a wide range of direct anticompetitive
practices to destroy public communications projects in the field. These include predatory

pricing; targeted rate discrimination; denying access to critical content; denying access to poles,
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ducts and other infrastructure; blocking access to potential customers, particularly in multi-
dwelling units; and a variety of other tactics.®

As Senator John McCain stated on the Senate floor at the time that he introduced
legislation that simultaneously would preempt state barriers to public communications initiatives
and provide safeguards to the private sector,®

Many of the countries outpacing the United States in the deployment of high-

speed Internet services, including Canada, Japan, and South Korea, have

successfully combined municipal systems with privately deployed networks to

wire their countries. As a country, we cannot afford to cut off any successful

strategy if we want to remain internationally competitive.

I recognize that our Nation has a long and successful history of private investment

in critical communications infrastructure. That history must be respected,

protected, and continued. However, when private industry does not answer the

call because of market failures or other obstacles, it is appropriate and even

commendable, for the people acting through their local governments to improve

their lives by investing in their own future. In many rural towns, the local

government’s high-speed Internet offering may be its citizens only option to

access the World Wide Web.®

If America’s communities are to achieve their full potential, the National Broadband Plan
must include strong measures to protect public broadband initiatives from barriers of all kinds.
The Commission should state in the Plan that Congress should enact the Community Broadband
Act, ensure that local governments have access to all benefits (or their equivalent) that are
available to private networks, and take such other steps as may be necessary to protect local

governments from frivolous lawsuits and anticompetitive practices. The Commission should

# NATOA documented dozens of examples of such practices in a report presented to the Senate Judiciary
Committee’s Subcommittee on Antitrust, Business and Competition, and Consumer Rights,
http://www.baller.com/pdfs/bh_anticomp_report.pdf. Many of the same practices are still occurring today.

8 During the last Congress, versions of the Community Broadband Act were introduced in both the Senate (S.1853)
and the House (H.R.3281). NATOA strongly supported these measures.

8 Statement of Senator John McCain, Cong. Record S.7299, September 23, 2005, available at
http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?dbname=2005_record&page=S7299&position=all.
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also do everything possible within its current authority to protect local governments from
barriers to entry and anticompetitive practices.

V. LOCAL GOVERNMENT PROPOSES THE FOLLOWING PLAN TO ENHANCE
AND EXPAND MIDDLE MILE AND SECOND MILE NETWORKS.

The National Broadband Plan represents an unprecedented opportunity to unleash the
power of localism on a national scale. As shown above, many communities have enjoyed
remarkable success in deploying and facilitating broadband networks within their communities—
where instituted, the resulting networks provide a wide range of services efficiently and cost-
effectively, and quickly become essential to local government operations. Unfortunately, too
many local governments have been unable to share in this success for a variety of reasons. The
new federal Plan should address these lessons learned and identified problems, and establish a
policy that will promote the nationwide deployment of broadband networks on a community-by-
community basis. This section of the Comments describes the detailed prescriptions the
Commenters believe the Plan should include.

The Commenters believe the appropriate federal policies, to be elucidated in the
Broadband Plan, can effect real change. Properly articulated, the Broadband Plan can accelerate
the deployment of Middle Mile and Second Mile networks. These can then become open
platforms available for all forms of Last Mile providers to reach the unserved and underserved
general public. The participation of local and regional governmental entities in these networks is
essential. The Plan should adopt concrete proposals that defend and advance this idea. In
particular, the Plan should encourage rather than stifle local authority and initiative, and it should
do so by recognizing the current “best practices” and the resulting benefits to the public of
community-based networks. In particular, the Plan needs to instruct state governments that

limiting local authority in this area is shortsighted and counter-productive. The Commenters

42



have long opposed federal preemption of local authority, and the Commenters continue to
believe that federal preemption of local and regional authority is usually fundamentally bad
policy.®® Too often federal preemption is used to advantage one economic player over the
community of local interests which the advantaged player wants to ignore. However, in some
cases, federal policy must be implemented on a uniform basis to bring the benefits of that policy
to all citizens. When privileged players are using state and local processes to frustrate the
national purpose or to gain unfair advantages over other citizens, federal preemption is necessary
to advance the public interest.®” But preemption is only one tool available to the Commission,
and is often the bluntest of instruments. The Commenters believe the Plan should also identify
and highlight state and local policies that have succeeded, demonstrate how those policies can
advance the interests of communities at the state and local level, and in this fashion encourage
the states to adopt such policies as their own.

A. The Plan Should Adopt Policies To Preserve Existing Local Networks and To
Enable Their Expansion.

The Plan should establish policies and promote programs that both preserve existing
anchor institution networks and enable their expansion. The Plan should focus on how these
networks are financed, and how they are affected by existing federal and state legal
requirements.

1. The financing of networks.
The Plan should address the financing of networks in a variety of ways. NATOA has

documented the failure of the FCC’s near total reliance on market forces to spur broadband

% See infra Part VI.
¥ See, e.g,, Community Broadband Act of 2007, S. 1865, 110th Cong. (2007).
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deployment.?® As NATOA put it, as long as communities are not getting the services and
capabilities that their citizens desire and believe they need:

[T]he benefits that accrue to the greater society from broadband exceed
the economic returns to the broadband service providers. As a result, when
market failure results in underinvestment, government intervention is
required to ensure that all areas of the country are served.®

NATOA urged that so long as these markets experience under-investment, the FCC must take
various steps including “[flinding new mechanisms to encourage deployment of broadband
networks to reach unserved and underserved, probably through government subsidized Middle
Mile and Last Mile mechanisms that can offer access and speed on a wholesale basis to any and
all service providers.”®® The Plan should begin by considering various methods to address the
financing of local networks.

First, the FCC should consider three steps related to its universal service rules:

1. The Commission is currently engaged in a comprehensive review of the
universal service program, with particular emphasis on broadband services;®*
that review should ensure that local governments can obtain universal service
support for local broadband networks.

2. In addition, either as part of the pending reform effort or separately, the FCC
should call for revisions to the e-Rate program so that local networks used for
educational purposes are eligible to receive universal service support. Under
the current program, wide area networks built by states, schools, or libraries
are ineligible for universal service discounts.” If necessary, the Plan could
call on Congress to revise the underlying statute, 47 U.S.C. § 254, to correct
this.

3. Finally, the FCC has recognized that state telecommunications networks may
secure discounts on behalf of eligible schools and libraries.** Local anchor

8 See NATOA Comments, Docket No. 09-51 at 16-20 (June 8, 2009).
89
Id. at 19.
%1d. at 20.
°% See In re A National Broadband Plan for Our Future, Notice of Inquiry, GN Docket 09-51, at § 39 (April 8,
2009).
% In re Federal-State Joint Board on Universal Service, 13 FCC Rcd. 2372 § 193 (1997); 47 C.F.R. § 54.518.
% In re Federal-State Joint Bd. on Universal Service, 13 FCC Rcd. 2372 at  183; 47 C.F.R. § 54.519; In re
Federal-State Joint Bd. on Universal Service, 16 FCC Rcd. 571, 573 § 7 (2000) (finding that “a carrier offering its
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institution networks offer many of the same services as statewide networks;
accordingly, the FCC’s rules should be amended to allow local networks that
serve eligible schools and libraries to secure comparable discounts, even
without a change in the statute.

Second, the Plan should encourage the use of innovative public-private financing models
to facilitate joint ventures between local Middle Mile networks and Last Mile providers. For
example, in Ontario, New York, the Finger Lakes Regional Telecommunications Development
Corp. is currently developing a 180-mile fiber network that interconnects key Middle Mile
entities throughout Ontario County. The network will be available on an open access basis to
Last Mile providers. Ontario County provided startup funding for the project through a loan of
$2.5 million and advance payments for services, and the project will be completely self
sustaining through fiber lease payments from numerous sizable users. This low cost access to
the fiber backbone has already spurred development and investment of last-mile solutions, as
well as competitive access throughout the County.** Such projects — adapted to local conditions
—should be encouraged and made possible throughout the country.

Many local governments cannot participate in a project similar to Ontario County, or
even one that is exclusively a government operation because of state law restrictions on the
availability of credit facilities for “public purposes”. In many cases, states deny local
governments the authority to offer “proprietary” rather than “governmental” services.”

Also, state laws often restrict the uses of funds borrowed by local governments.*® While these

Comments do not contain a detailed description of all of the state and local bond law issues and

services only to a legally defined class of users may still be a common carrier if it holds itself out indiscriminately to
serve all within that class”).

% See NATOA ex parte notice, Docket No. 09-51 (October 16, 2009).

% This is a common problem in Virginia and other “Dillon Rule” states where a local government must get explicit
state legislation to pursue the project. See, e.g., Marcus Cable Assocs., LLC v. City of Bristol, 237 F. Supp. 2d 675
(W.D. Va. 2002). In other states, local governments are prohibited from engaging in “proprietary” activities. See,
e.g., City of Phila. v. Rendell, 888 A.2d 922 (Pa. Commw. Ct. 2005).

% See McQuillin, Municipal Corporations, §§ 39:11. 39:12 (3d ed. 2005).
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formulations, it is sufficient to note that the Broadband Plan should call on each state to create a
borrowing mechanism that can be used by local governments to build government anchor
institution networks. And these networks should be allowed to service public, non-profit, and
private anchors, as well as open to use by commercial Last Mile providers. In summary, today,
state public financing and procurement laws are often too rigid and narrowly drawn to permit
innovative arrangements to develop in response to local needs.

Third, federal guaranteed loans should be made available for these local networks. Under
the American Recovery and Reinvestment Act of 2009 (the “Recovery Act”),’” NTIA and RUS
are currently deciding whether to award grants to a number of local government Middle Mile
applicants. For example, the OpenCape project in Southeast Massachusetts has applied to NTIA
for a $32 million grant to produce a Middle Mile network that delivers multiple points of
interconnection for Last Mile providers. The Plan should call on Congress to enact a special
federal financing mechanism for eligible local governments and public/private joint ventures to
build urban and non-rural anchor networks. This can be similar to the loan programs currently
available through the Rural Utility Service. These federal guaranteed loans would be available
to fund the capital and start-up costs of anchor institutions that have sustainable business plans.
In addition, the NTIA should be able to provide federal grant support to local governments for
trained personnel, operating costs, and capital replacement costs. This support will enable local
governments to both preserve and expand existing networks.

Fourth, the Plan should encourage state and local governments to self-finance anchor
institution networks by using right-of-way user fees and franchise fees. Of course, to do so, a
local government must be able to obtain compensation for use of its property. Contrary to the

claims of the private companies who would use public rights-of-way for free, charging rent for

" The American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115.
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use of the public rights-of-way is good public policy. It fosters more, not less, broadband
deployment.® The City of Portland’s Integrated Regional Network Enterprise (“IRNE”)
provides a good example.*®
2. Regulatory reform

The Plan should also call for changes to federal, state, and local regulations. Through
these changes, the Plan should encourage all facility network providers that occupy state and
local rights-of-way to make a portion of their excess capacity available for public uses and enter
into joint ventures with local anchor institution networks.

a) State Policies

The Plan should recommend changes to state regulations and laws to encourage local
governments’ ability to roll-out anchor institution networks. The Plan should identify and
highlight the kinds of state law provisions that promote network deployment by local entities.
Many states allow local governments to require rents for the use of local rights-of-way; to

negotiate agreements with providers that fit the needs of the community; to enter into

% The public rights-of-way have two critical characteristics: (i) they are limited; and (ii) they require management
and oversight. Because the rights-of-way are a scarce good, they are susceptible to overuse by self-interested market
participants. See Garrett Hardin, "The Tragedy of the Commons", Science, Vol. 162, No. 3859 (December 13,
1968), pp. 1243-1248, available at http://www.sciencemag.org/cgi/content/full/162/3859/1243. The public rights-
of-way also require careful planning and oversight to eliminate potential negative externalities. Through a market
based fee and local oversight, local governments ensure that the rights-of-way are put to their optimal use.

In this respect, the public rights-of-way are akin to the FCC’s licensed spectrum, which Congress has
directed the FCC to auction for competitive bids. 47 U.S.C. 8§ 309(j). The public rights-of-way are fundamentally
different from unlicensed wireless spectrum that, due to advances in technology, may have very little practical limits
or need for central oversight.

% IRNE was financed through the City’s franchising authority over the rights-of-way for telecommunications and
public utilities. The City required any telecommunications carriers who wanted to place conduit it city streets for
their network to build additional conduit for the City as a condition of receiving a franchise and permit. The
incremental cost of this was construction was minimal, particularly compared to the potential cost of providing the
capacity as a stand-alone project at a future date. See Case Study of the City of Portland, attached as Appendix 11. .
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partnerships with public or private entities; and to deploy networks and/or to provide services to
the public.®® The Plan should highlight these policies.

Unfortunately, existing state laws sometimes impede local government deployment.
First, certain state laws limit a local government’s ability to control its rights-of-ways, and to
negotiate with facilities providers for dedicated capacity and facilities for public use.*™
Similarly, a number of states have enacted statewide cable franchising laws that reduce a local
government’s negotiating leverage, and limit public, educational and government (“PEG”) and I-
Net requirements.'® The Plan should call on state governments to revise these laws, and to grant
local governments full authority to manage the rights-of-way; to require dedicated fiber for
Middle Mile networks; and/or to mandate financial contributions combined with
overlashing/joint trenching, co-location, and pole access.

Second, as discussed in the preceding section, certain state and local legal requirements
restrict what services can be provided over a local network or impose procedural or substantive
conditions that make it difficult or impossible for local governments to engage in
communications activities that benefit their communities. The Plan should call on the states to
revise these prohibitions and to expressly authorize local governments to provide service to both
governmental entities and the general public. The Plan should recommend incentives to
encourage states to make the needed corrections.

Third, many incumbent local exchange carriers contend they possess ancient (dating to

the immediate post-civil war period of the 1870°’s) and perpetual authority to occupy taxpayer

100 See, e.g., Laws of Maryland 1916, ch. 456, § 5, now Md. Code Ann. of 1957, Art. 25A, § 5(B); N.Y. Transp.
Corp. Law § 27; Or. Rev. Stat. Ann. § 221.515.

101 See, e.g., Cal. Pub. Util. Code § 7901; Mich. Comp. Laws Ann. § 484.3108; City of Va. Beach v. Hay, 258 Va.
217, 221 (1999) (municipal powers limited under Dillon’s Rule).

192 5ee P. Glist, et al., Practising Law Institute, Cable/Video Franchising January 2009 Edition, Cable Television
Law 2009: Competition in Video, Internet & Telephony, Vol. 1, at 851 (2009).
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owned rights-of-way without governmental permission. This usually reflects a misreading of
state law. The confusion arises because certain states conferred a corporate franchise on
telephone companies that empowered the corporations to operate within the state’s jurisdiction.
But these corporate franchises did not confer the right to occupy local property for free. For

example, in Pensacola Tel. Co. v. W. Union Tel. Co.,'%®

the Supreme Court ruled that a Florida
law granting a telegraph company the “exclusive privilege and right of establishing and
maintaining lines of electric telegraph” was preempted by the federal Post Roads Act. As a
result, the Court concluded that “corporations organized under the laws of one State for
constructing and operating telegraph lines shall not be excluded by another from prosecuting
their business within its jurisdiction.”*** This corporate power is distinct from a perpetual
property right to use local property, as the Supreme Court has confirmed.’®® Despite this, the
issue has arisen in various Section 253 cases:

The fact that Ameritech prevailed before the district court in its contention

that state law prohibits the City from subjecting it to the franchise fee

charged others does not mean that the City is thereby discriminating in

Ameritech's favor. Possibly, if Ameritech thus enjoys a state-mandated

freedom from such fees, its competitive position is strengthened, and it

might be able, in theory, to undercut its competition; if it did so, the result

might be a barrier to entry by newcomers. But this would be a different

issue, and TCG has not alleged that this has occurred.'®
The Plan should urge the Commission to challenge such claims and support state and local

governments that assert no providers have such perpetual rights.

18396 U.S. 1 (1877).

%d. at 9.

195 City of St. Louis v. W. Union Tel. Co., 148 U.S. 92, 100 (“It is a misconception, however, to suppose that the
franchise or privilege granted by the act of 1866 carries with it the unrestricted right to appropriate the public
property of a state.”); id. at 99 (“Now, where there is this permanent and exclusive appropriation of a part of the
highway, is there in the nature of things anything to inhibit the public from exacting rental for the space thus
occupied?”).

1% TCG Detroit v. City of Dearborn, 206 F.3d 618, 625 (6th Cir. 2000).
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b) Federal Policies

The Plan should also address how anchor institution networks are affected by federal
policy. The FCC’s recent cable franchising orders were enacted as a means to facilitate
competitive entry into local cable markets.'®” But the FCC has undermined other important
policy interests, including broadband deployment.'®® In particular, the FCC’s rules have severely
limited the ability of local governments to deploy and expand broadband networks by capping
the public, educational and government (“PEG”) and I-Net requirements that a new entrant must
provide.’®® The Plan should change this. It should recognize that I-Nets are essential buildings
blocks for local anchor institution networks; and should explicitly recognize that local
governments have the authority to require I-Nets of communications providers.**

The Plan should also call on Congress to revise Section 224, 47 U.S.C. § 224, to allow
local governments to gain access to poles and other facilities on the same basis as commercial
providers. Indeed, local governments should pay the lowest available rates; this is eminently fair
and reasonable, because utility poles and conduits are so often located in rights-of-ways owned
or controlled by the local government.

The Plan should also urge the FCC and the courts to continue to properly interpret
Section 253 of the Communications Act, 47 U.S.C. § 253. Section 253 provides that “[n]o State
or local statute or regulation, or other State or local legal requirement, may prohibit or have the

effect of prohibiting the ability of any entity to provide any interstate or intrastate

97 In re Implementation of Section 621(a)(1) of the Cable Communications Policy Act of 1984 as amended by the
Cable Television Consumer Protection and Competition Act of 1992, Report and Order and Further Notice of
Proposed Rulemaking, FCC 06-180, MB Docket No. 05-311, 72 Fed. Reg. 13189, 22 FCC Rcd. 5101 (March 21,
2007); Second Report and Order, FCC 07-190, MB Docket No. 05-311, 72 Fed. Reg. 65670, 22 FCC Rcd.

19633 (November 23, 2007).

198 | ocal governments continue to challenge the premise and accuracy of the information the FCC relied on in First
and Second Orders, Id. See NATOA et al., Petition for Reconsideration and Clarification, MB Docket No. 05-311
(Dec. 21, 2007).

19922 FCC Red. 5101 at 11 109-120.

110 See Discussion of I-Nets, supra Section IV-A.
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telecommunication service.”*™* The statute also expressly protects “the authority of a State or
local government to manage the public rights-of-way or to require fair and reasonable
compensation from telecommunications providers, on a competitively neutral and
nondiscriminatory basis.”**? Certain carriers have urged the courts and the FCC to find that a
“prohibition” of the ability to provide service can be established with only the most minimal of
showings. The courts and the FCC have repeatedly rejected these efforts.*** Most recently, the
Solicitor General, in a brief joined by the FCC, confirmed that the Eight Circuit and Ninth
Circuit had properly rejected claims brought by Level 3 and Sprint that were based on a
misreading of Section 253.1*

But the baseless claims continue. Time Warner Telecom of Oregon and Qwest
Communications Corp. recently argued that Section 253 barred the City of Portland from using
IRNE to provide telecommunications service to public schools and other governments. The
district court rejected the claim, finding that Section 253 does not apply at all because IRNE does
not “regulate[ ] . . . or impose[ ] legal requirements on plaintiffs.”**> The Ninth Circuit also held
that Section 253(a) does not preempt the City’s in-kind requirements.™® Most recently, Level 3
filed a Petition for Declaratory Ruling urging the FCC to use Section 253 to preempt contracts

that Level 3 itself (or, more accurately if legally irrelevant, its predecessor-in-interest) entered

into with the New York State Thruway Authority (“NYSTA”) nearly a decade ago."” These

11147 U.S.C. § 253(a).

12 47 U.S.C. § 253(c).

113 evel 3 Commc’ns v. City of St. Louis, 477 F.3d 528 (8th Cir. 2007); Sprint Tel. v County of San Diego, 543 F.3d
571 (9th Cir. 2008) (en banc); In re Cal. Payphone Ass’n, 12 FCC Rcd. 14191, 14208-10 {1 37-42 (1997).

114 Brief for the United States as Amicus Curiae, Case Nos. 08-626, 08-759 (S. Ct. May 2009).

115 Time Warner Telecom of Oregon, LLC v. City of Portland, No. 04-1393-PA, slip op. at 16 (D. Or. Mar. 8, 2006).
116 Time Warner Telecom of Oregon, LLC, v. City of Portland, No. 06-36023, slip. op. at 4 (9th Cir. Apr. 30, 2009),
petition for cert. filed Sept. 8, 2009 (No. 09-309).

117|_evel 3 Petition, Docket No. 09-153 (July 23, 2009).
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contracts granted Level 3 additional rights to access and use NYSTA’s longitudinal rights-of-
way and the network on that property.

To provide more certainty to state and local governments as they deploy broadband
networks, the FCC should put an end to these baseless Section 253 claims. In 1999, the FCC
declined to provide such guidance when the state of Minnesota asked the FCC to declare that its
exclusive agreement with a developer to construct a fiber optic transport network would not run
afoul of Section 253.1 However, the FCC indicated that “depending on how the Agreement is
implemented, the potential competitive effects that fuel our concerns may be largely or wholly
ameliorated.”™® The FCC should confirm that a local government does not “prohibit” the ability
of any entity to provide service simply by deploying its own network.

B. The National Broadband Plan Should Adopt Policies To Enable the
Deployment of New Local Networks.

The Plan should also adopt policies to enable the deployment of new local networks. To
do so, the FCC must recognize why local government networks similar to those discussed in
these comments have not yet been replicated in every community across the country.
Commenters submit that, in addition to the funding challenges and the state and federal policy
barriers discussed above, many local governments often lack the personnel and institutional
knowledge to operate and maintain such networks, at least when first faced with the task. The
Plan should address this problem by finding ways for new participants to overcome the initial
hurdles.

To do this, the Plan should call for the development and funding of Local Broadband

Network Institutes, on a state-by-state basis, which would bring together the best local practices

18 In re Petition of the State of Minnesota for a Declaratory Ruling Regarding the Effect of Section 253 on an
Agreement To Install Fiber Optic Wholesale Transport Capacity in State Freeway Rights-of-Way, 14 FCC Rcd.
21697 (1999).

191d. at 21700 1 4.
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regarding these local networks. These institutes could provide oversight regarding the

integration of local networks across jurisdictions, and facilitate interconnection with Last Mile

providers. The institutes could also develop model agreements, ordinances, and franchising
documents so that local governments would not need draft them on their own. The institutes
could also work with state legislatures to address the Plan’s calls for policy changes.

VI. BROADBAND DEPLOYMENT WILL NOT BE ADVANCED BY INFRINGING
ON THE AUTHORITY OF LOCAL GOVERNMENT TO MANAGE, AND
RECEIVE FAIR AND REASONABLE COMPENSATION FOR THE USE OF,
THE PUBLIC RIGHTS-OF-WAY.

Rights-of-way are essential to wireline communications networks. At the same time,
rights-of-way are the most valuable asset owned and controlled by the government. **° Rights-
of-way are limited real estate assets which are must be managed for their highest and best use.
Otherwise, they will be mis-used, mis-allocated, and the society will be poorer for mishandling.

The Commenters ask the Commission to keep the following fundamental points in mind
as the Broadband Plan is written:

1. There is no relationship between broadband deployment and right-of-way fees.

Communities which take the most active role in charging fees and managing the

rights-of-way have the most competition.

2. Appropriate right of way management is essential, whether or not the local
government chooses to operate its own broadband network.

3. Local Government has no incentive to keep providers out. If there is a real
promise of deployment, local authorities will often provide incentives - in the
right-of-way and elsewnhere.

4. Fair compensation for use of public assets in cash and in-kind furthers the
Commission’s goal of broadband deployment. If the local government can
negotiate guaranteed build-out and in-kind benefits, everyone will benefit.

120 TeleCommuUnity, “Valuation of the Public Rights-of-Way Asset,” available at:
http://www.telecommunityalliance.org/images/valuation2002.pdf.
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A. Right-of-Way Management Requires Balancing of Public and Private
Demands.

Public rights-of-way are essential corridors that provide a vital pathway for
transportation, communications, public safety, and economic development in a community.
Public rights-of-way accommodate pedestrian and vehicular traffic, street lights, traffic signals
and signs, shade trees, water mains, storm and sanitary sewers, gas lines, electric wires,
telephone and cable television wires. Management of public rights-of-way is therefore a process
of balancing multiple public and private demands on the same property while taking into
consideration the preferences of the community. Local units of government are the only entities
with sufficient expertise to develop, implement and enforce right-of-way management policies
for the benefit of the residents and businesses in a community. A “one size fits all” federal
approach to right-of-way management for the sole purpose of accelerating the deployment of
broadband services is short sighted and infringes on the crucial role that local government plays
in protecting this vital public resource.

For decades public right-of-way management at the local level has effectively and
efficiently balanced the need to allow private entities to install new facilities while also
protecting existing public and private infrastructure. Recently, local governments have been
encouraging broadband service providers to deploy new systems in their communities to meet
the growing demand for broadband capacity. Virtually every city in the country desires a fiber-
to-the-premise system that will compete to deliver high speed broadband services to businesses
and residents at reasonable costs. Local governments recognize that broadband is vital to the
economic well being of the community and without adequate broadband facilities the community

may be unable to meet the future demands of residents and businesses.
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While deployment of fiber-rich broadband systems is a goal shared by all, the disruption
and financial impact these system installations can have on public rights-of-way and existing
public and private infrastructure is substantial and cannot be overlooked. Right-of-way
disruption imposes financial burdens that should not be borne by a local government or its
taxpayers but rather by the broadband service provider that stands to profit. Examples of the
financial burdens on local government resulting from broadband installations include the:

1. initial disruption caused by system construction;

2. reduced value of the rights-of-way following multiple street cuts;

3. difficulty accessing municipal facilities in an already crowded right-of-way;
4. ongoing maintenance and oversight related to right-of-way occupation; and

5. the added cost of right-of-way replacement given the presence of additional facilities that
must be periodically relocated.

Local governments are the only entities that can adequately monitor and ensure rapid,
safe and efficient deployment of broadband technologies when they are being installed on a
neighborhood-by-neighborhood level in local rights-of-way. Federalization of right-of-way
management would not serve the public interest but would eliminate the vital local oversight role
of local governments. To protect the health and safety of communities, as well as to protect the
existing facilities of local government and other public and private right-of-way users, the
Commission must ensure that local governmental authority is not compromised. Local officials
must retain the authority to ensure that existing public and private infrastructure in the rights-of-
way remains safe and undamaged and that future providers have a fair opportunity to access the

right-of-way for the provision of new competitive services.
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B. Local Governments Must be Permitted to Obtain Fair and Reasonable
Compensation for the Use of the Public Rights-of-Way.

Local governments have a duty not to give away public property for private use without
just compensation. In the same way that local governments charge rent when private companies
use a public building to make a profit, and the federal government auctions spectrum for the use
of public airwaves or requires compensation when communications towers are located on federal
lands, local governments ensure that the public’s assets are not wasted by charging fair and
reasonable compensation for use of the right-of-way. The community investment in public
rights-of-way is a significant expenditure of taxpayers’ funds. Accordingly, local governments
have an obligation to manage the rights-of-way as trustees for the public. There is a fiduciary
duty to protect the public’s investment and to ensure that the use of municipal rights-of-way for
private purposes provides a fair return to taxpayers.

As fiduciaries for the public, local officials must ensure the public is compensated when
private entities use public land. Local governments should receive fair and reasonable
compensation above these direct costs for the use of a public asset by private, profit-seeking
entities. In other words, local governments should receive the market value for the use of the
right-of-way. Ultilities such as gas, electric and water use the right-of-way but are limited to a
regulated rate of return on the services offered to residents as established by a state regulatory
commission. Private users of the right-of-way have no regulated rate of return but are free to
charge whatever the market will bear for the services offered over their systems. Unlike utilities,

not all residents and businesses in a community will choose to purchase a private user’s services.
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If the local government is not charging the market value of the occupation of the right-of-way,
the taxpayers would then be essentially subsidizing the shareholders of private companies.'?!

Communities that do the best job of fulfilling these fiduciary duties also achieve the most
competitive results. In an important study, submitted as expert testimony in a lawsuit
challenging Portland’s right-of-way fees, economist Alan Pearce, Ph.D., analyzed the City of
Portland’s telecommunications market against the markets in various other similarly situated
cities, including Charlotte, North Carolina; Cleveland, Ohio; Denver, Colorado; and Kansas City,
Missouri. Portland charged providers for the use of its rights-of-way, and required carriers to
make “in-kind” contributions. Many of the other cities that Dr. Pearce analyzed did not impose
any such right-of-way compensation requirements. Yet Dr. Pearce found: “An examination of
the relative numbers of competitive telecommunications service providers in the comparable
cities clearly demonstrates that the city of Portland has a relatively large number of competitive
providers. . . "%

Indeed, there is no empirical evidence that right-of-way fees influence the decision to
deploy or not to deploy broadband networks. For one reason, the fees are relatively insignificant
compared to the total costs of the companies obtaining their own easements from the abutting
property owners. Second, the fees represent a small percentage of the construction and operating

123

costs. Notwithstanding claims to contrary,  there is no evidence that right-of-way fees are

exorbitant, or in excess of the true value conveyed to the provider. The information available to

121 See Report of Ed Whitelaw, attached hereto as Appendix 12, at 1 (“Charging a fee to access the City’s ROW
ensures that the ROW will be used efficiently. The closer the fee approximates the relevant market price, the more
likely the ROW will be used in an economically efficient manner, which is a fundamental criterion by which
economists evaluate the performance of a market and overall social welfare.”)

122 Expert Report of Alan Pearce, Ph.D. (“Pearce Report”), Time Warner Telecom of Oregon, LLC v. City of
Portland, CV 04-1393 (D. Or.), attached hereto as Appendix 13.

123 Commission Meeting Slides from Open Meeting, 50, Sept. 29, 2009,
http://www.fcc.gov/openmeetings/092909slides.pdf
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local government is directly contrary.*®* And, where the fees are managed and imposed in a

consistent manner, they are a cost of doing business that is predictable and certain.

C. Local Government Management of the Rights-of-Way Does Not Adversely
Impact Broadband Deployment.

The Commission already has ample evidence before it establishing that local right-of-
way and zoning requirements do not have any appreciable adverse effects on landline or wireless
broadband deployment or adoption. As the Commission’s own data and the arguments of

industry in this proceeding make clear,*®

there has been considerable broadband deployment in
most, if not all, of our nation’s metropolitan urban and suburban areas, while broadband
deployment in our nation’s less populous, more rural areas, lags considerably behind. Yet it is
those very same metropolitan areas where right-of-way compensation and management
requirements, as well as local zoning requirements, tend to be most rigorous. In most rural areas,
by contrast, local right-of-way and zoning requirements tend to be far more lenient and, in many
cases, non-existent. The conclusion is obvious: Any further preemption of local right-of-way
and zoning requirements, beyond the case-by-case adjudication that has occurred pursuant to
Sections 253 and 332(c)(7), would do nothing to promote broadband deployment in the areas
that need it. It would instead merely provide the industry with windfall protection from local
laws that other industries must comply with, while leaving rural areas no better off in terms of
broadband deployment than they are now.

This same pattern — greater broadband deployment in areas with more rigorous right-of-

way and zoning requirements and lesser broadband deployment in areas with less rigorous right-

124 See Pearce Report, supra note 122.

125 See, e.g., Verizon Reply Comments, A National Broadband Plan for Our Future, DN 09-51 ("NBP"), at 5-9
(filed July 22, 2009); Comcast Reply Comments, NBP, at 3-12 (filed July 21, 2009); FCC National Broadband Plan,
September Commission Meeting: 141 Days Until Plan Is Due, Slides 41 & 44 (Sept. 29, 2009).
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of-way and zoning requirements — also proves that other cost and demand factors play a far
greater role in broadband deployment and adoption than local right-of-way and zoning
requirements and thus that the Commission would better achieve its goals by focusing on those
other cost and demand factors rather than paying heed to the industry’s self-serving pleas for
special and privileged protection from local laws.

Because, as noted above, preemption of local right-of-way or zoning requirements is
likely to yield no benefit at all in terms of broadband deployment or adoption in those areas of
the nation (primarily rural) that are in most need of help. Such preemption would serve only to
harm the vital interests of localities and their residents that are served by such requirements.
Similarly, further preemption of local zoning and land use laws for the supposed purpose of
promoting broadband deployment would serve only to undermine the important and uniquely
local interests served by land use laws, and do grave injury to our system of federalism, without
providing any genuine offsetting benefits in terms of broadband deployment or adoption.

D. Local Franchising Authority

Local franchise build-out authority has been critical to the extensive deployment of cable
infrastructure that exists today. The cable industry has consistently claimed that cable’s
broadband infrastructure is capable of delivering service to the vast majority of American
citizens.*® This widespread availability is the direct result of local authority to manage the
rights of way and to require the build-out of cable systems throughout their community not just
in the most affluent areas..

Quite simply, local authority over broadband deployment is a necessary policy to ensure

broadband access to all Americans, not just the wealthy. Again, local experience with cable

126 See the study conducted by the National Cable & Telecommunications Association, available at
http://www.ncta.com/StatsGroup/Availability.aspx (citing Cable High Speed Internet Availability in U.S.
Households at 92%).
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franchising is instructive on the issue. The 1984 Cable Franchise Policy and Communications
Act,*?” provided local governments with the authority to protect local taxpayers by requiring
reasonable build-out of cable plant to “all households in the franchise area.”*?® By insisting that
cable operators build-out cable plant throughout the community, local governments ensured that
cable modem service provided over such networks would be available at the homes of millions
of Americans.

Contrary to the industry’s empty assertions,, local authority to require build-out through
franchising has led to the successful deployment of more advanced technology to more citizens
than any other mechanism. For DSL, the regulatory push for build-out came from state Public
Utility Commissions. But the experience was similar to local governments pushing cable
operators for build-out of cable networks. Even though the mechanisms used for DSL build-out
were different than those used for cable build-out, the result was the same. Like cable
broadband, most Americans now have DSL available for use in their homes and businesses.

When build-out has not been required, broadband deployment has been limited to densely
populated urban areas and wealthy suburbs. This practice has been common place when local
authorities have not been permitted to require build-out. Reasonable investment planning incents
a private provider to maximize its return on invested capital. If the heavy capital investment also
has declining cost characteristics as usage grows over time, then there is little threat of
competitive entry and exit. As a result, the investor can maximize return on invested capital by
NOT building the entire market, including parts of the market that might have a positive return
on capital. In simple terms—if the investor can capture 80% of the potential revenues with 20%

of the investment otherwise required to build the entire market, there is no economic incentive to

12747 U.S.C. § 541(a)(4)(A). Reasonable exceptions exist for very low population density areas.
128 |d
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build-out the rest of the market. This results in bypass of poorer, minority, and rural areas that
would otherwise be provided service if build-out was a regulatory requirement in return for the
privilege of serving the initial 20%.

The clearest, but certainly not the only, example of this behavior has been AT&T’s
deployment of its U-Verse service. A study of AT&T’s video build-out practices in Michigan
was conducted by MI-NATOA.*® In a study released earlier this year titled “The Ten
Disappointments of Cable Deregulation in Michigan,”*** MI-NATOA found that “[m]any
communities that issued a video franchise to AT&T nearly two years ago are still waiting for
AT&T’s build-out to be complete.” The report vividly examined the slow build-out in one
township over the course of 20 months after the franchise was issued.*** Two months after the
franchise was issued only 5 percent of the community had build-out. Six months after the
franchise was issued, only 20 percent had build-out; and, a full twenty months later only 35
percent had build-out. AT&T’s actions are just the most recent illustration of our point that only
local governments can be trusted to look out for the best interest of all of their citizens.

E. Taxation

We note that the Public Notice does not raise any questions about state and local taxes,
and we believe that the Commission was wise not to do so. As we pointed out in Reply
Comments in this docket,"* there is no evidence that state and local taxes have had any
discernible adverse impact at all on broadband deployment or adoption, and there is considerable

evidence to the contrary. Moreover, any federal preemption of such state and local tax authority

129 NATOAs state chapter in Michigan, http://www.mi-natoa.org.

130 Available at http://www.makecablebetter.org.

131 See “The Ten Disappointments of Cable Deregulation in Michigan, at 5, chart 2, available at
http://www.makecablebetter.org/FINAL_The_Ten_Disappointments_of Cable.pdf.

132 See, pp. 20 through 31 and Appendices B through E of NATOA’s Reply Comments dated July 21, 2009.
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would have dire fiscal consequences for state and local government budgets that are already
stressed to the breaking point.

F. The Commission Should Preserve State and Local Land Use and Zoning

Authority Over Wireless Siting.

State and Local authorities are in the best position to make reasoned decisions about
wireless facility siting. The Commission should support local authority to conduct a meaningful
review of a wireless facility application as no other entity can be responsive to the needs and
interests of the residents and businesses in the community.

Meaningful review must include the ability to review technical aspects of an application
to assure compliance with public safety requirements, and the ability to receive input from
affected community members regarding issues such as aesthetics and property values. Accepting
industry arguments for strict time limits or other federal preemption of state and local zoning
authority would force local governments to render decisions without input from those individuals
who would be most affected by an application for wireless facility siting.

Requiring action on wireless facility applications within a specific time frame would
hinder local governments’ ability to compile a written record to support application approval or
to fully explore alternatives to address concerns raised by the public. The ability to prepare a
record of “substantial evidence” to support a local decision requires time. The amount of time
may vary depending upon the size and level of sophistication of the local government. The
accuracy and thoroughness of such a record cannot be sacrificed for the sake of private
commercial interests. Nor should the concerns and interests of local residents and businesses be
sacrificed simply because a wireless provider has determined that a particular location best fits

its commercial needs without input from the community.
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It also would be inappropriate to preempt “state” zoning authority, which controls the
rights delegated to local government. Preempting each state’s regulatory process and replacing it
with a federal zoning process would be in direct contravention of long held principles of land use
law. The United States Supreme Court has specifically counseled against interfering in the
relationship between a state and its subdivisions in an area such as land use absent a clear signal
from Congress allowing such interference.’® Congress has already determined that local
governments are to treat wireless services providers like any other land use applicant.** The
Commission should refrain from policies that would limit or affect local authority over the
placement, construction and modification of wireless facilities.

The Commission should preserve state and local land use and zoning authority over
wireless siting by maintaining the balance struck by Congress in the 1996 Act.

Courts have repeatedly held that the language and legislative history of 8332(c)(7) reflect
Congress’ decision to reject a national approach allowing states and local governments to remain
free to make siting decisions. As Justice Breyer, joined by Justices O’Connor, Souter and
Ginsburg, observed:
Congress initially considered a single national solution, namely, a
Federal Communications Commission wireless tower siting policy that
would pre-empt state and local authority. . . . But Congress ultimately
rejected the national approach and substituted a system based on
cooperative federalism. . . . State and Local authorities would remain
free to make siting decisions. They would do so, however, subject to
minimum federal standards - both substantive and procedural - as well
as federal judicial review.'®®

The Commission should preserve the balance struck by the 1996 Act, which allows for

wireless facility siting applications to be assessed on a case-by-case basis against each particular

133 See Gregory v. Ashcroft, 501 U.S. 452 (1991).

134 See test and legislative history of § 332(c)(7).

135 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 128 (2005) (Breyer,J., joined by O’Connor, Souter &
Ginsburg, JJ., concurring) (Citation to 1996 Conference report omitted) (emphasis added).
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locality’s own general land use and zoning application procedures. While the timing and
standards may vary slightly, requests will be determined community-to-community based on
each local jurisdiction’s procedures for handling similar non-wireless land use or zoning
applications. Accepting the industry argument to usurp local zoning authority would improperly
transform the Commission into a federal grantor of local zoning applications, clearly in conflict
with the 1996 Act as well as the Tenth Amendment.
VII. CONCLUSION

In conclusion, a National Broadband Plan must put our nation on the path towards
development of next generation broadband networks to all Americans so that all our
communities can serve their residents more effectively and compete in a global economy. As we
have demonstrated local governments are well positioned to play a critical role in the National
Broadband Plan and bring America back to the forefront of broadband leadership. Local
governments use broadband for internal services, citizen engagement, and economic
development. But, local governments are more than just users of broadband services; they also
deploy broadband networks and are innovators in the use of broadband technology. Local
governments are in the best position to spur the development of middle-mile and second-mile
infrastructure. The National Broadband Plan should recognize local government broadband
efforts and adopt policies that will enhance our ability to contribute towards solving America’s
broadband deficit. We look forward to continuing to work with the Commission on the

development of this plan.
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