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Background 
The same congressional committees responsible for communications legislation are also 
charged with crafting a national health care reform program.  For that reason, communica-
tions legislation and oversight has receded in visibility this calendar year.  However, 
much is happening behind the scenes and there are great opportunities as well as grave 
perils to local government in communications policy-making in Washington today.  Below 
is a thumbnail of the issues in play at the FCC, in the Congress or before NTIA. 

National Broadband Plan and Broadband Map (see MVE handout) 
The FCC has until February of 2011 to provide the Congress with a National Broadband 
Plan.  A plan will be submitted.  Those interests that ignore this process will face grave 
difficulties in the years ahead.  The Plan is expected to become the FCC’s and Congress’s 
blueprint for future regulation and financial support for communications deployments.  
Local government must highlight its existing broadband networks, like I-Nets and WANs 
which serve anchor institutions and underserved populations.  States that would limit a 
local government’s ability to operate these important networks must be isolated and state 
laws restricting deployments need to be revisited.  In opposition, industry providers will 
try to shape the Plan to reduce local government authority over rights of way and tower 
siting in the name of broadband deployment and to make local governments captive   
consumers of high-cost broadband services to subsidize other commercial deployments. 

A related activity is the effort to construct a map of the availability of broadband infra-
structure in the US.  This map is intended to be a major planning tool directing federal 
government support and regulation to encourage universal availability of broadband ser-
vices.  On the downside, if the map is not accurate, whole areas of the nation will be left 
behind under a shadow claim that the area enjoys adequate broadband service. 

Petitions for Declaratory Ruling Regarding PEG Channels (see MVE handout) 
Local governments have filed three separate petitions at the FCC to protect Public, Educa-
tions and Government (PEG) channels.  One petition seeks to halt the practice of moving 
PEG channels from an analog format to digital while the remainder of the basic tier re-
mains analog.  Absent FCC action in support of local government in this petition, consum-
ers will be forced to purchase additional equipment to view PEG channels.  The other two 
petitions challenge AT&T’s channel 99 webstream on the grounds that it violates federal 
law mandates for adequate PEG service. 

5th & 6th Net Neutrality Principles 
On September 21, 2009, FCC Chairman Julius Genachowski announced his intentions to 
add two new open Internet principles and apply all six principles to wireless and satellite 
access to the Internet, as well as wireline access.  The 5th principle would ban               
discriminating against any particular Internet content or applications.  The 6th would re-
quire transparency in broadband Internet provider network management practices. 
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Net Neutrality is important to local economic development and full utilization of the economic power of the internet.      
Research shows that net neutrality is important to new and innovative businesses, including telecommuting applications.  
Net neutrality will also ensure that local governments, as major users of communications technology, continue to control 
their own communications without paying carriers premium payments. 

CTIA Preemption Petition (see MVE handout) 
CTIA, the cellular telephone industry trade association, has asked the FCC to set new limitations on local zoning authority 
over cell tower siting.  CTIA wants, among other things,  a “shot clock” for wireless antenna or tower zoning decisions. 

These same ideas are appearing in Congress and at lease one bill (S.1447) by Sen. Hutchison (R-TX) has been introduced.  
The industry is also seeking cell tower preemption as part of any FCC broadband plan report to Congress. 

 

Must Pass Legislation 
Other than the annual appropriation for FCC and NTIA operations, there is one “must pass” piece of communications   
legislation for 2009 – SHVURA, the Satellite Home Viewer Update and Reauthorization Act.  H.R. 3570 will extend satellite-
TV authority to beam distant broadcast signals which expires 12/31.  This legislation could become a vehicle for other 
issues. 

Other Anticipated Legislation Local Government Should Support 
• Establish national standards for interoperable public safety standards for first responders  
• Preserve and extend municipal government authority to provide communications services to their constituents. 
• Protect PEG programming and support 
• Overturn the recent FCC cable franchise order and return to the local cable franchising scheme set out in 1984       

federal Cable Act. (See MVE handout) 

Legislation That Should Be Opposed 
• Wireless Tax Moratorium 
• Resist attempts to auction for private purposes the so called D-Block of 700 MHz spectrum earmarked for state and 

local public safety and to properly fund the operations of the Public Safety Spectrum Trust;  

ARRA Broadband Stimulus Grants 

NTIA is now evaluating the first round of stimulus grant proposals.  The most qualified grants are about to be posted for 
public comment/criticism by the wireline and wireless providers. 

The second round of stimulus grant proposals are expected to be due sometime in the next few months.  In October, NTIA 
will formally request suggestions on how it might improve the second NOFA for the BTOP program.  Local governments 
should file comments with NTIA to make the program meaningful for the urban underserved populations.  

The professionals at Miller & Van Eaton, P.L.L.C. have been representing local governments on communications 
issues for more than two decades.  The firm assists localities working on cable, telecommunications and wireless 
issues.  It has helped communities establish their own wireline and wireless networks.  It helps communities de-
velop communications plans, and protects their interests before state and federal legislatures and agencies, and 
in the courts. 
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47 USC SECTION 253  
Time Warner Telecom of Oregon, LLC v. City of Portland, 322 Fed. Appx. 496 (9th Cir. 
04/08/2009).  The in-kind requirements that Qwest challenged, which were provided to the City 
twelve years ago, did not vest the City with broad discretion, and they did not have the effect of 
prohibiting the provision of telecommunications services, as demonstrated by Qwest’s continued       
operation. Therefore, these requirements did not violate § 253(a) of the Telecommunications 
Act. 
 
Similarly, because the annual fees imposed on Qwest, calculated on per-foot usage, did not have 
the effect of prohibiting Qwest from providing telecommunications services, they did not violate 
§ 253(a). 
 
Also, the five percent gross revenue fees imposed on TWT by the City are taxes within the 
meaning of the Tax Injunction Act.  
 
T-Mobile USA, Inc. v. City of Anacortes, 572 F.3d 987 (9th Cir. 07/20/2009). Although the 
City’s denial of the T-Mobile’s application was supported by substantial evidence, the district 
court nevertheless properly concluded that the City’s denial of the application violated  
§ 332(c)(7)(B) because the City failed to rebut T-Mobile’s showing that the denial of the 
application amounted to an effective prohibition of wireless services. The City failed to show 
that there were any available alternatives to T-Mobile’s chosen site; therefore, the district court 
properly found that the denial of the permit constituted an effective prohibition of coverage. 
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PEG LITIGATION 
City of St. Petersburg, Florida v. Bright House Networks, LLC, No. 8:07-cv-02105-T-24-MSS 
(M. D. Fla.  Dec. 12, 2008). The Cities of St. Petersburg and Tampa (“the Cities”), sued Bright 
House Networks (“BHN”), alleging that the realignment of its public, educational, and 
government access (“PEG”) programming from analog to digital channels violated the Cable 
Television Consumer Protection and Competition Act of 1992, 47 U.S.C. § 543(b)(7)(A), and the  
Cities’ franchise agreements. 
 
To compete more effectively with the Direct Broadcast Satellite companies, BHN planned to 
move to an all-digit format. In late 2007, BHN moved its PEG channels to the digital portion of 
its basic tiers. To view digital channels, a cable subscriber must either have a digital cable-ready 
television set (with a QAM tuner), or a digital-to-analog converter box. Such converters can be 
purchased from electronics retailers or can be leased from BHN $1.00 per month. 
 
The Cities asserted that 47 U.S.C. § 543(b)(7)(A)1 required BHN to provide all subscribers with 
the PEG channels as part of a basic service tier and that BHN is prohibited from charging 
subscribers for equipment--in addition to the monthly cost for the basic service tier--in order to 
access the PEG programming. BHN contended that it was exempt from regulation under  
§ 543(b)(7)(A), including any regulation of the content of the basic service tier or the fees 
charged for converter boxes, because the Federal Communications Commission (“FCC”) had 
found that BHN was subject to “effective competition” in both St. Petersburg and in Tampa. 
 
According to the district court, the Cities did not dispute BHN’s claim that the FCC found 
effective competition in St. Petersburg and Tampa. Accordingly, neither City has the authority to 
regulate BHN's charges for converter boxes or its basic service tier under that statute. 
 
City of Dearborn v. Comcast of Michigan III, Inc., No. 08-10156 (E.D.Mich. 10/03/2008). The 
district court held that the Federal Communications Commission (“FCC”) has the special 

                                                 
1 Statutory Text: 
47 U.S.C. § 543(b)(7) Components of basic tier subject to rate regulation  

(A) Minimum contents  
Each cable operator of a cable system shall provide its subscribers a separately available basic service tier 
to which subscription is required for access to any other tier of service. Such basic service tier shall, at a 
minimum, consist of the following:  

(i) All signals carried in fulfillment of the requirements of sections 534 and 535 of this title.  
(ii) Any public, educational, and governmental access programming required by the franchise of 
the cable system to be provided to subscribers.  
(iii) Any signal of any television broadcast station that is provided by the cable operator to any 
subscriber, except a signal which is secondarily transmitted by a satellite carrier beyond the local 
service area of such station.  

(B) Permitted additions to basic tier  
A cable operator may add additional video programming signals or services to the basic service tier. Any 
such additional signals or services provided on the basic service tier shall be provided to subscribers at rates 
determined under the regulations prescribed by the Commission under this subsection. 
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competence to resolve questions regarding the Cities’ 47 U.S.C. §543(b)(7) claims against 
Comcast. The restraining order preventing the digital migration remains in place.  
In each of the municipalities, Comcast is operating pursuant to a franchise agreement which 
addresses PEG issues. If Comcast makes its proposed digital migration changes, cable 
subscribers could only access PEG channels if they: (1) have a television equipped with a QAM 
tuner; (2) have a digital television; or (3) lease/purchase converter boxes from Comcast. Comcast 
is prepared to provide one converter box per household, for one year, but a converter box would 
be needed for each television to access PEG channels. 
 
The Cities contend that to view PEG channels, subscribers would incur expenses over and above 
what they pay for other basic service tier channels; the rate increase amounts to $4.00 per month. 
The Cities also contend the move will significantly limit PEG channel viewer-ship and access 
because PEG channels would be difficult to find. 
 
The district court entered an order November 28, 2008 directing the Cities to file a Petition for 
Declaratory Rulemaking in with respect to seven questions. The Petition was filed in December 
and the comment period occurred in spring, 2009. The relevant questions are summarized below. 

1) Is the discriminatory treatment of PEG channels a violation of federal law and 
regulations? 

2) Does the federal obligation to provide PEG channels apply in communities where 
there is “effective competition?” 

3) Should the question of discriminatory treatment or tier placement be from the point of 
view of the consumer? 

4) What criteria can be used to determine whether channels are part of the basic tier? 
5) Can providers charge for equipment used only to access PEG channels? 
6) Are PEG channels part of a basic tier if digitized and special equipment is needed? 
7) Is Comcast’s proposed digitization of PEG channels discriminatory? 

 
Ex parte meetings continue to be held on this issue with the FCC. 
 
TAXES VERSUS FEES 
MCI Communications Services, Inc. v. City of Eugene, Oregon, No. 07-35935 (9th Cir. 
09/15/2009)(Unpublished). MCI Communications Services, Inc. and MCIMetro Access 
Transmission Services LLC (collectively “MCI”) argued that the district court erred in 
concluding that the City’s telecommunications registration fees are “taxes” for purposes of the 
Tax Injunction Act, 28 U.S.C. § 1341 (“TIA”). MCI argues that the court also erred in 
dismissing its challenge to the “non-fee” provisions of the City’s telecommunications ordinance 
as being inextricably entwined with MCI's challenge to the fee provisions.  
 
The district court and court of appeals concluded that the fee of two percent of gross revenue 
charged to telecommunications providers owning and operating facilities within the City, plus 
another seven percent of their gross revenue for the privilege of using public rights-of-way, is a 
“tax” within the meaning of the TIA as construed in Bidart Bros. v. Cal. Apple Comm'n, 73 F.3d 
925, 931 (9th Cir. 1996), and Qwest Corp. v. City of Surprise, 434 F.3d 1176 (9th Cir. 2006). 
 



Lani Williams, General Counsel 
Local Government Lawyer’s Roundtable 

 

4

The fact that Ordinance No. 20083 labels the charge as a “fee” rather than a “tax” is not 
controlling. Also not dispositive is the fact that the charge may be characterized as a “user fee” 
for the use of public rights-of-way. 
 
A municipal fee that is found to be a “tax” falls outside of federal court jurisdiction under the 
TIA, regardless of whether it might otherwise be deemed reasonable or excessive under § 253, 
and it may ultimately be saved from § 253(a) preemption by § 601(c)(2) of the 1996 Act, should 
the question be raised in state court.  
 
The Ninth Circuit remanded the case for review of whether the non-fee provisions could be 
severed from the remainder of the ordinance and therefore considered by the district court. 
 
WIRELESS FACILITIES 
Sprint Spectrum, L.P. v. Platte County, Missouri, No. 08-1965 (8th Cir. 08/06/2009). Sprint 
Spectrum, L.P. (“Sprint”), sued Platte County, Missouri, alleging that the County’s Planning and 
Zoning Commission (“Commission”) violated the Telecommunications Act of 1996 (“TCA”) by 
denying Sprint’s application for a special use permit to construct a telecommunications tower. 
Sprint argued that the Commission’s decision was neither “in writing” nor “supported by 
substantial evidence contained in a written record,” as required by the TCA. 47 U.S.C. § 
332(c)(7)(B)(iii). The district court granted summary judgment in favor of Platte County, and 
Sprint appealed. The 8th circuit affirmed. 
 
The 8th Circuit joined the majority of courts in assuming that decisions by local boards “must (1) 
be separate from the written record; (2) describe the reasons for the denial; and (3) contain a 
sufficient explanation of the reasons for the denial to allow a reviewing court to evaluate the 
evidence in the record that supports those reasons.” It found that language reciting factors in the 
County’s Code was sufficient to meet the requirements that a denial “contain a sufficient 
explanation of the reasons for the denial to allow a reviewing court to evaluate the evidence in 
the record that supports those reasons.” 
 
The dissent however argued that recitation the factors in the code was not sufficient to meet the 
substantial evidence requirement. According to the dissent, because the Commission’s decision 
is not specific as to which of the general standards in the Code the tower transgressed, a 
reviewing court is left to speculate as to the real reason or reasons for the Commission’s 
decision.  
 
T-Mobile Central, LLC v. Unified Government of Wyandotte County, Kansas City, Kansas, 
546 F.3d 1299 (10th Cir. 11/17/2008). The Board of Commissioner’s denial of an application for 
the placement of a wireless tower was not supported by substantial evidence. The court of 
appeals found that the Board erred in T-Mobile demonstrate or comply with factors not 
contained in the county Code.  
 
Also, mere generalized concerns regarding aesthetics are insufficient to constitute the substantial 
evidence justifying the denial of an application to construct a wireless telecommunications 
facility. 
 


