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Protection and C mj),:Iitwil :Act of 1992 }

To: The Commission )

COMMENTS OF
THE STATE OF HAWAII

The State of Hawaii (the "State"), by its attorneys and pursuant to Section 1.429(f) of the

Commission's rules, 47 C.F.R. § 1.429(f), hereby provides its comments on the petitions for

reconsideration and clarification that were filed in the above cautioned proceeding.'

The petitioners, inter alia, seek clarification of the Second Report and Order in this

proceeding,' with rt L^and to the applicability of certain interpretations of provisions of the

These Comments are submitted by the State of Hawaii acting through its Department of

Commerce and Consumer Affairs. The petitions referred to are: National Association of

Telecommunications Officers and Advisors ; The National League of Cities ; The National

Association of Counties ; The L.S. Conference of Mayors ; The Alliance for Community Media;

and the Alliance for Communications Dernoci-acG , Petition for Recon<ld,2ration and Clarification,

\1f3 Docket \(). 05-311 (Dec. 21 , 20+)7) (`.^. 1TOI Petition"); The City of Alhtiquerquc_ \c\v

\ic,,ico; Anne Arundel Coumv. ^1at lair Arlington County , Virginia; Cli trlcs C uuntv,

\lur-yl,tnd ; The Cit- of Dubuquc. lmva; The City of Falrfit .y. Vir-,iilia: Tfie Cite o[

L(,trdo m Co,unty. and The City of Whitc Ylain,, tic^^ fork , Petition for

R^et?n;ili^r.^ti(?n. AM Locket ',,o ''5-311 (Dec. `-'1, 2007) ('`C'/oc, and The City of

};recl:^ri^l_C 11111<. Vi"-IM ri, 11.,titio:i 1i, r Rc:Omn idcratlo ii, VB Dock,:L \c), 05-311 (Dec. 21,

Pc'll(

, / 1 iW /) ,)/ 1/1c' Cable Coles rwunr ,, fionl P-iiev Act of 1'),141 (/s

;n;^ n(le ri ht ,l<< C(/l,l, 7, Co//.^/w!cr Protection and C unrj,^ °titr'un Act of 199_'_ \113

I1, Second 1Zcho rt anal Ordcr. 22 FCC Red 19033, FCC 07-190 (2007) k--S, (o,td

Ic^^nn^^t ^n(d (?r e



C,, rn n m u 1 ri c a i Wn s Act of 1934, as amended ("the Act") to states with state level franch i s i n ,,.' The

petitioners sic) not claim that the Commission's interpretation of the requircrn,:iiLs aril

prohibitiorl> k)!' Section 621(a)(1) apply to states with statewide franchi;M^ or that the orders are

n11,i^u^,tls on that issue. As demon ^tr;atc2d below, it is clear that the Commission's

in }^^cn1c11Tatl n of Scctloii 621(x)(1) does not apply to such states.

The petitioners, however, question whether the Commission's interpretation of other

statutory provisions, primarily Section 622, are applicable to states with state level franchising.4

As explained below, further examination of this issue is unnecessary in light of the substantial

reforms that have been accomplished through state level franchise legislation. The requested

clarification would also be inappropriate without first developing a fuller record in this

proceeding.

THE APPLICABILITY OF THE COMMISSION'S IMPLEMENTATION OF
SECTION 621 (x)(1) IS UNAMBIGUOUS

No question exists regarding the fact that the Second Report and Order did not apply the

Commission's implementation of the requirements and prohibitions of Section 621(x)(1) to

statewide franchising authorities. The Commission expressly excluded such states from the

rcquiremcllt, of the Report and Order and the Second Report and Order did not address the

issue.

_ fTO.I Petition ,,t 10-11, Cities Petition at 3-5, and Brecl,rnridge Tills Petition at 8-9.

4 C,;ir p ,;r,()>1 at n-^ anal .1 TC 1 Petition at 11. See and Order, 22 FCC

Red at 11) () 4-1, '1 19 and 11.()0.
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In the Report and Order, the Commission determined that "we expressly limit our

findings and regulations in this Order to actions or inactions at the local level \\ 11CI1 : a state has

not specifically circunlcrihc(1 the [local t'rulchising authority's] authority."' The Commission

^-cc,) fuzed that it did not have an adequatc lrc^^r^ to ma1:^ ^ictci-mtaations on franchise (1c-cisions

vv'1^^rc a Malt 1_^ My ok1 : l thiviiLh j tate franchising, 1" \111ct a ^Ia1c has enacted Ili\v that govern

the franchising process.`' The absence of a record stemmed from the fact that many states have

only recently adopted state level franchise statutes and those states that have had statewide

franchise authorities for long periods have not been the subject of significant complaints by

existing and aspiring cable operators.

The Second Report and Order addressed the issue of how incumbents are to be treated in

light of the rules adopted for new entrants in the Report and Order. The Second Report and

Order was silent with respect to the applicability of Section 621(a)(1) to statewide franchising

authorities. It did not alter the express limitation of the Report and Order to local franchising

authority ("LFA") actions. In its petition, NATOA recognizes that the Second Report and Orlrr

did not explicitly address the issue.' Therefore, the determination in the Report and Order to not

impose requirements on statewide franchising authorities could not have been disturbed.

IaII^^IrmL w,rlr,,Ii of Section /'l(a)(1) of the C'aNc C^momm& ^rioii, Policy Act of 19^j is

^lll)c'llt^c'ir^ h? dic Cable 1 rjC1 /^I^I1,' CLUISImI c i* 1^f'nlr^' /IUII ^(Il^l i rllll^^c'I /llUll jet of 199 _'. MB

Dot ,I,ct ' ^o. Report an(i Or(icr and I urlhcr `,,olicL of Proposed 1Zulcnr<ll:irr_, 22 FCC Red

51()1, 5102, FCC 06-I S1 i. 11.2 (2! i1)(, ) 1 ^ 12c°^^,,I r ^oO

I(i. at 51 0. * 120 ("' f111C r,,2cortl h cfurr Is tIo,c> n(11 1)1-Ov i(1C 1-^tI It -ICicnt 'IIr0 MI,it1011 tO MaI;

c^t1,2 1-111111,111O11^ vv1111 I-C,I) Ct t ( l IIallChl^lllL' CIeCI^11^115 VAllel C a 1a1c L III \ol\ CCl_ I^SLIIn'_ ll'aI1C1115C.5

at ih^ ^,t^11c k_:\ C I 01- CnaC l 1,M `` ,ar,v truing hc ci^ic a hcct 01 the lrulchi^in^^ hr(lcc >^. ).

I I ()-1 Petition at 10-11.



This rc^ult a-, ahl,i-ohriate because staltcwide authorities are providing a rapid and

reasonable francliisiiie4 proccss for new entrants to the cable industry. As Vcri/oii has repeatedly

acknowicd,-,c2 {. Verizon has ciijovc^i `'success with state franchise IaU s'- .1113 Verizon is novv

"content v\ith the st,1m, quo."9 Therefore, any clarification is unnecessary rc^ar^lin^ the

Commi")ion"< c\eniption of state level franchise authorities from its implementation of Section

621(a)(I ) in both the Report and Order and in the Second Report and Order.

IL ABSENT A MORE COMPLETE RECORD, THE COMMISSION SHOULD NOT
CONSIDER WHETHER ITS INTERPRETATIONS OF OTHER STATUTORY
PROVISIONS APPLY TO STATE LEVEL FRANCHISE AUTHORITIES

The petitioners request the Commission to explain whether its interpretation of other

statutory provisions , primarily Section 622 , are applicable to states with state level franchising.10

It would be inappropriate for the Commission to make such a determination without first

developing a record regarding the franchising practices of state level franchise authorities.

The Commission ' s interpretations of Section 622 in the Report and Order and the Second

Report and Order were undertaken following a review and analysis of franchising practices

undertaken by LFAs. Granted. the Commission ' s interpretation of Section 622 of the Act may

have been primarily an act of statutory construction . The Commission, however, interpreted the

s
For~ !'rri--ov, It's 2006 or Never on Federal P^,,Y-TV Franchising Bill, Tclcvision A.M,, Wal-rcil

P^ll^li^l^in^_ tic. (Aug. 23, 2006) (quoting N cri/oii Executive Vice Prc i^lc^lt Tom Tauke it tllc
aiinrnal Pi- ress & Freedom Fouii(lutloll conlcrcn^^c in Aspen, Colorado).

'11)h),i,r, t,, />i-oadband sl(c Taukc 5gin:,, Tclccom A.,Nl,, W il-l-cii
1511111 L', Inc. (Fcl). l Vp17) (qUot.I erIZOn Eaccutive V cc h1eSlllcllt Toni Tlllll\, in a
<^1011 VA ithlourn,ll l,l-^ }.

/;L;on at 3-5 aiid YNT.4TO.4 Pc'(illr?>> at 11. .S^'^' ^ll.^r! Second R^^r,r;rt and Order. 22 XC
Rc^l it 1`) and n.60. Tlic C'ommi.-^sion ^iko l,rov idc(l ^1n intci ir:I ition of the jtn-isdictioli

^^l ;0^^11 l^rulcliisin^ authoritic^ ^^itli resileCt to mi^c^l u^c i1cl^^orl:^ pursu^ilit Co Section

6')-'(7)(Cj. The I,mii^lry section it is uc ho\v c\cr, i) 's,'CtioI1 0 2 2. vv lllcl] is discu,) ^c,i IIcrtiI I.
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st:^tut,2 (and jllstil`cti its intcrplvtittions) based in }part on its analysis of recent and historical

prac;ticLs ofL1, in cornsidcri11- anci antinL^ local Iranchi,cs to Cable ohC] ItoI,-"

The Connmission, ho%vtncr. did not con,id,2r the fr^mchising practiccs ,)I state le%cl

II'^lile;ll,e ;lillholllle, hllol` f0 llltCllitelIIl'-' Secilon and otlTCr statutory provisions. The

collection a nkl Con si dtratIt ll OF a state lcv c1 iranChi,in,! record Cot11d cII II c t I I C ComnIissioII s

inter}^retation of- thc statut4 as it is II)I)IIccl to statCs-

of cyalnpl3 in the R(port purl Or,lcr, the Co mm ission interp reted th e meaning

chases -incidental" to the a1var^lina or cnlorcillg of a 1i-anchlse, v' hick are excluded from the

five percent franchise fee. tt The Commission's interprctatiotu of "incidental- cXCudcd atto rtleys

and consultalit fees, as well as other expenses that were not deemed -incidental" or "minor." 12

The CoT-tnnission, relied on reports of the parties that "disputes over such issues as \v ell as

unrea'wonnble denzaads bcin,; made by some franchising authorities in this regard may be leading

to dclav s In the franchising process as well as unreasonable refusals to award compctitl % c

franchises."13 The record that the Con-imission considered did not include a record of statcv^ ide

franchising. Based on such a record, the Commission ar1_uzibly could determine that the term

"iTlCdcntal" could include attorneys or consaltarnt lees because such fees could be "incidental" or

"minor l4 hc1T s, en in the cotltcLt of (1) the cGil)lc T'cti cnucs or a statevl tdc operator. (2) a five

,2 FC(- Rckl pit X14 ,14'). 4.

at ^1 1^-^1 1^)_'' 1^1^ 1111. In citin,,-, to this c\,1111 1c, 111,2 St^lt^' i, 110t r(_,necclill_, that the

t oinmis iun s intcrhrctatloll o('th; statute ^^as ahhroTrlxL: in this iuslancc. I11c Statc i„i1111)k

,2lllplo\ ins, the c^;anlhlc to illu,tratc 111,2 Erroce,s that the Cua11111,sion used tt) reach its ConClU^,ioll.

l^f. <lt 5147.' 99.
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hcr^^nt franchise fee on such statcwide revenues, and (3) the application costs necessary for

cw of a statewide fr^u1,.: Iuse ah})hcation , The Commission could find that such relatively

minor fees are not "leading to dcl^l^ in the franchising process" or "unreasornahlc rc tli^tls to

'M u-ri competitive franchises" at the st;itc level. The nccc Lary record to rnril.L this

dctcrmirn^itloii, however, has not been collected and considered by the Commission.

It is tlicrcfo^re evident based on the Commission ' s analysis in the Report and Order and

Second Report and Order that the Commission 's interpretation of Section 622 and other

statutory provisions entailed an exercise of both statutory construction and an analysis of local

regulatory conditions . Therefore, the Commission's interpretations of these provisions should

not be applied to statewide authorities absent further insight and a complete record regarding

franchising practices at the state level. Once such a record for statewide regulatory practices

does exist, the Commission arguably could find that the statutory interpretations that are

applicable to LFAs should not be applied to states in the same manner . As explained below,

however, there is no need to undertake such an effort at this time.

IT IS UNNECESSARY FOR THE COMMISSION TO ADDRESS WHETHER ITS
INTERPRETATIONS OF OTHER STATUTORY PROVISIONS APPLY TO
STATE LEVEL AUTHORITIES

Not only would it he for the Commission to consider at this time whether

its intcrhret^itions of Section 622 and other provisions LtI3h1\ to >tatc 1c\ cl, franchise authorities,

but it would he "I'll c,:,2, a[Fv. The Commission interprct,(1 ecti^>>z 622 in the Report and

r to I'Unhcr the j)M-j)0,),2 of the plocceclin^ to in^hl^ii^ent '-,ccllon 621(a)(1) of the

Comm mic,;tinn Act '1114 1,r^^l^il,it local 1^r^i>>chis autl^^^ritic^ l^r^>>» "unrc,t,mn i1)1\," refu,1111-1 10



award franchises to new entrants. 14 Since the Commission has not applied its Section 621(a)(1)

filldiii,,s to state level fi-anchise authorities, it is unnecessary to detennine whether the

Commission's Col 1Litt:i d interpretations of other statutory sections apply to state level authorities.

Commission consideration of this issue is also unnecessary because, as c\j)Iuincd above,

stutc 1cvel authorities have implerrciit^:d efficient and reasonable franchising procedures that

liuv e ctpedited market entry for competitive cable operators. Finally, clarification of the Second

Report and Order is unnecessary because no state with state level franchising or carrier seeking a

statewide franchise sought clarification of the Commission's orders in this proceeding. Only

cit es, counties and their national associations filed petitions for clarification of the Second

Report and Order addressing this issue. No ambiguity exists with respect to the applicability of

the orders to LFAs. i 5

Therefore, no need exists to issue a further notice and develop a sufficient record in this

proceeding to determine whether the Commission's interpretations of Section 622 and other

statutory sections should be applied to states with state level franchising authorities. The

14 See id. at 5102

15 To tlic e^t^nt uil L l A is uncl,ilt iili vv lleill^r the orders ahhly in circuiilstarices where both local
anal ;tut^:vv ;^1^ ^runchisin_^ urc av ailable, it m ti b rc^ls^,nahl^ to c'oiiclu^lc tli it the ordL^rs apply in
CiiCUlll^tullC^^ A^, 11^iC 'm 1.1-A lists 11i1^ ItCI'^'^l discret km Lin(Ll' slut ,)tututc ill t11C Il _l?uutlc^ll and

at 4. Such <III ^ihl^roacli i^ snhhoi-ic^l h\ the
t11111111^^11)Il c^^11C^u^l^_^li tllut Its LA\CIIlhtloll 101 StutCV\ 111e 1r^iI1C111s111^_' uutliontlcs ^1111^hCS only

the state hus hccitic^ill^ ^irc^ullscrihc^l the LI,As audwi-itv." J2,pol-i Auld Urd,,r, 22 FCC
Rct ul .` Il IL u. 1 11,' (^l)Illllllsslllli hllV'. A ^1, c,in clarify this dlacc^-:t,-' 7^suC VA It lwu t m cn pt iilly

t ail^llc;; 111 ' Ian l^r^^^i^l<'r I;^tl of the t»eI=all -,cnhC of the Cointnission's c.yellljltion (i^r ;Mlle
level ^lUlht^l7tl^'s.



statewide franchising process is functioning well and does not require further attention in this

proceeding.

Respectfully submitted,

Mark E. Recktenwald
Director
Department of Commerce & Consumer Affairs

Clyde Sonobe
Cable Administrator
Cable Television Division

STATE OF HAWAII
1010 Richards Street
Honolulu, Hawaii 96813
(808) 586-2620

Bruce A. Olcott
Herbert E. Marks
Joshua T. Guyan
Squire, Sanders & Dempsey L.L.P.
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 626-6615

Its Attorneys

February 11, 2008
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111)1) % Beaty
I yccLinvc Director
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D c i) u t \ Director, Government Relations
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Alexamlria, VA 22314

Lani Williams
General Counsel
Local Government Layer's Roundtable
N67W34280 Jorganson Court
Oconomowoc , WI 53066
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1155 Connecticut Avenue, N. W., #1000
Washington, DC 20036-4306
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