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COMMENTS OF THE NATIONAL ASSOCIATION
OF TELECOMMUNICATIONS OFFICERS AND ADVISORS,
THE NATIONAL ASSOCIATION OF COUNTIES,
THE NATIONAL LEAGUE OF CITIES, AND
THE U.S. CONFERENCE OF MAYORS
IN RESPONSE TO THE SECOND FURTHER
NOTICE OF PROPOSED RULEMAKING

l. INTRODUCTION

The National Association of Telecommunications Officers and Advisors (“NATOA”),
the National Association of Counties (“NAC0”), the National League of Cities (“NLC”), and the
U.S. Conference of Mayors (“USCM?”) (collectively, “Commenters”) submit these comments in
response to the Second Further Notice of Proposed Rulemaking (“Second FNPRM?”), released
May 14, 2008, in the above-captioned proceeding.

NATOA'’s membership includes local government officials and staff members from
across the nation whose responsibility is to develop and administer communications policy and

the provision of such services for the nation’s local governments.



NACo is the only national organization that represents county governments in the United
States. It serves as a national advocate for counties; acts as a liaison with other levels of
government; and provides legislative, research, technical and public affairs assistance to its
members.

NLC is the nation’s oldest and largest organization devoted to strengthening and
promoting cities as centers of opportunity, leadership and governance. NLC is a resource and
advocate for more than 1,600 member cities and the 49 state municipal leagues, representing
19,000 cities and towns and more than 218 million Americans.

USCM is the official nonpartisan organization of the nation’s 1,183 U.S. cities with
populations of 30,000 or more. Its mission is to promote effective national urban/suburban
policy, strengthen federal-city relationships and ensure that federal policy meets urban needs.

Local governments encourage the development of effective and efficient public safety
communications infrastructures and strongly support efforts to achieve nationwide
interoperability for our first responders. As representatives of local governments, we are in the
unique position of knowing firsthand how important interoperable communications services are
to our police, fire, and other emergency response personnel. We recognize how vital it is that our
first responders — from all jurisdictions — have the ability to communicate with one another
during times of man-made or natural emergencies.

Local governments manage public safety funding® and, as a result, must play a key role

in determining how best to create a nationwide, interoperable wireless public safety broadband

! public safety is a significant percentage of most local government budgets. For example, the 2008 budget for the
City of Dallas, Texas devotes almost 25% for public safety purposes.
http://www.dallascityhall.com/Budget/adopted0708/Budget_Overview.pdf

Similarly, in 2008 the District of Columbia devotes almost 13% of its budget for public safety.
http://cfo.dc.gov/cfo/frames.asp?doc=/cfo/lib/cfo/budget/2009/executive_summary.pdf



http://www.dallascityhall.com/Budget/adopted0708/Budget_Overview.pdf
http://cfo.dc.gov/cfo/frames.asp?doc=/cfo/lib/cfo/budget/2009/executive_summary.pdf

network. A vast majority of all first responders work for local agencies and, without local
government input, it is highly unlikely any proposed network will satisfy local and regional first
responder needs.” Indeed, “[T]he most effective nationwide public safety network will be one
that is developed and deployed with the needs of the local user in mind.”?
It is against this background that we offer the following comments.

1. BACKGROUND

A. Public Safety Interoperability

Public safety interoperability — the ability of a system to work together with another
system — has been a problem for years. But the issue took center stage after September 11, 2001,
when it became known that New York City police could not communicate by radio with New
York City firefighters to warn them of the towers’ looming collapse. The American public was

appalled and Congress vowed to remedy the situation.

Recently, it was reported that the 2008-09 fiscal year budget for the city of Los Angeles allocates approximately
71% of its $7.1 billion for police and fire services. USA Today, Across the Nation, June 5, 2008, at p. 5A.

% See, e.g., Comments of the National Association of Telecommunications Officers and Advisors, the National
Association of Counties, the U.S. Conference of Mayors, and the National League of Cities, Service Rules for the
698-746, 747-762 and 777-792 MHz Bands, WT Docket No. 06-150; Revision of the Commission’s Rules to Ensure
Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102; Section 68.4(a) of the
Commission’s Rules Governing Hearing Aid-Compatible Telephones, WT Docket No. 01-309; Biennial Regulatory
Review — Amendment of Parts 1, 22, 24, 27, and 90 to Streamline and Harmonize Various Rules Affecting Wireless
Radio Services, WT Docket No. 03-264; Former Nextel Communications, Inc. Upper 700 MHz Guard Band
Licenses and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 06-169; Implementing a Nationwide,
Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06-229; Development of
Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public Safety
Communications Requirements Through the Year 2010, WT Docket No. 96-86 (filed May 22, 2007). It has often
been said that emergencies are local in nature. Indeed, personnel from the Arlington County, VA Fire Department
were at the Pentagon within two minutes after the terrorist attack of 9/11. Arlington County: After-Action Report on
the Response to the September 11 Terrorist Attack on the Pentagon
http://www.arlingtonva.us/Departments/fire/edu/about/docs/after_report.pdf at A-7.

® See Comments of Motorola, Inc., Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT Docket
No. 06-150; Revision of the Commission’s Rules to Ensure Compatibility with Enhanced 911 Emergency Calling
Systems, CC Docket No. 94-102; Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible
Telephones, WT Docket No. 01-309; Biennial Regulatory Review — Amendment of Parts 1, 22, 24, 27, and 90 to
Streamline and Harmonize Various Rules Affecting Wireless Radio Services, WT Docket No. 03-264; Former
Nextel Communications, Inc. Upper 700 MHz Guard Band Licenses and Revisions to Part 27 of the Commission’s
Rules, WT Docket No. 06-169; Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the
700 MHz Band, PS Docket No. 06-229; Development of Operational, Technical and Spectrum Requirements for
Meeting Federal, State and Local Public Safety Communications Requirements Through the Year 2010, WT Docket
No. 96-86 (filed May 23, 2007) at 4.



http://www.arlingtonva.us/Departments/fire/edu/about/docs/after_report.pdf

But nearly four years later, with the devastation of the Gulf Coast by Hurricane Katrina
and the interruption and breakdown of public safety communications, we were painfully
reminded of how little progress had been made in achieving full public safety interoperability.

B. FCC Examines the Problem of Interoperability

In December 2006, the FCC issued a Ninth Notice of Proposed Rulemaking (“NPRM”)
in which the Commission proposed a “centralized and national approach to maximize public
safety access to interoperable, broadband spectrum in the 700 MHz band.”* The plan was
characterized as a “departure from prior public safety allocations and is designed to speed
deployment, decrease costs of roll-out, promote nationwide interoperability and provide a source
of funding for constructing a broadband public safety communications network.”>

NATOA filed comments in response to the NPRM in favor of the Commission’s goal to
achieve nationwide interoperability for our nation’s first responders, but voiced concerns about
the exclusion of local communities in the decision-making process, network funding, and build-
out requirements.®

In April 2007, the FCC released a Report and Order and Further Notice of Proposed

Rulemaking (“FNPRM”) in which the Commission “tentatively conclude[d] to redesignate the

public safety wideband spectrum for broadband use consistent with a nationwide interoperability

* Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT Docket No. 06-150; Implementing a
Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06-229, Ninth
g\lotice of Proposed Rulemaking (rel. December 20, 2006) (“NPRM”) at { 4.

Id.
® See Comments of the National Association of Telecommunications Officers and Advisors, Implementing a
Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06-229;
Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public
Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86 (filed February 26, 2007).



standard” and sought comment on various proposals for the construction of a nationwide public
safety broadband network.’

Commenters filed initial and reply comments in response to the FNPRM in which we
argued for preserving local and regional public safety communications options. In addition, we
raised a number of concerns about the various broadband network proposals, including the high
cost of building the system and whether potential bidders would be willing to invest in the
construction and maintenance of a network that would be subject to preemption during times of
emergencies. We raised questions about the terms of the network management agreement and
questioned whether public safety entities would be willing to give up their existing systems and
subscribe to a new, untested network

In July 2007, the Commission adopted a Report and Order in which it concluded that a
public/private partnership represented the best means by which a new, state-of-the-art
interoperable public safety wireless broadband network could be built. Among other things, the
Report and Order required the winning bidder of the D Block commercial spectrum to negotiate
a Network Sharing Agreement (“NSA”) with the Public Safety Broadband Licensee (“PSBL”) to
construct a network, consistent with public safety technical requirements, which would permit
commercial use of public safety spectrum on a secondary, preemptible basis, along with public

safety use of the commercial spectrum during times of emergencies.

" Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT Docket No. 06-150; Revision of the
Commission’s Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-
102; Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-Compatible Telephones, WT Docket No.
01-309; Biennial Regulatory Review — Amendment of Parts 1, 22, 24, 27, and 90 to Streamline and Harmonize
Various Rules Affecting Wireless Radio Services, WT Docket No. 03-264; Former Nextel Communications, Inc.
Upper 700 MHz Guard Band Licenses and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 06-
169; Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS
Docket No. 06-229; Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State
and Local Public Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86, Report and
Order and Further Notice of Proposed Rulemaking, FCC 07-72 (rel. April 27, 2007) (“FNPRM”) at { 174-175.



Local entities must be permitted to address their own local public safety needs while
waiting for the nationwide network to reach their jurisdictions. In reexamining the public/private
partnership plan, the Commission should permit public safety entities the ability to make local
and regional broadband decisions that best serve their needs and fit within their financial
restraints.”®

Specifically, the Commission should ensure that local communities and first responders
have a mechanism for decision-making in deployment and operations of the network in their
local area. As the expert Technical Report attached describes, public safety communication is
inherently local and each community will have unique needs and considerations. Each
community should have a say in how the local network meets such key public safety needs
including interconnection with existing wired and wireless networks to ensure interoperability
with other communications resources;* rapid authorization and de-authorization of public safety
users, so as to respond both to emergency needs for new users and to remove users in the event
of a security compromise,” determination of what constitutes an emergency for purposes of
prioritization of public safety traffic;? and selection of devices and applications so long as they
227

meet standards so as “to serve a range of existing and unanticipated public safety challenges.

4. Eligible Users of Public Safety Spectrum in the Shared Network

Section 337(f) of the Communications Act of 1934,%® coupled with the Commission’s
eligibility rules for the 700 MHz public safety band,?® limit the use of the public safety spectrum

to “public safety services,” which are defined as: (1) services whose “sole or principal purpose of

28 Current economic factors, not the least of which is fast-rising fuel costs, are adversely affecting public safety
budgets and may have a detrimental effect on public safety communications services.

2 Technical Report at 11.

21d. at 12-13.

°d. at 15.

21d. at 13-14.

%47 U.S.C. § 337(f).

47 CF.R §90.523.
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which is to protect the safety of life, health, or property;” (2) that are provided by “State or local
government entities” or “nongovernmental organizations that are authorized by a government
entity whose primary mission is the provision of such services;” and (3) that are “not made
commercially available to the public by the provider.” As such, the Commission seeks
“comment on whether, or to what degree, the Public Safety Broadband Licensee would be
statutorily precluded . . . from representing and allowing any entity to use the network for
services that are not principally for public safety purposes.”®

Commenters are concerned with any statutory or regulatory interpretations that would
allow the PSBL to provide spectrum to entities with “no connection to public safety” or
“arguably leave entire pockets within its nationwide service area served only by such non-public
safety use.”®" Indeed, we agree with the Commission’s statement that “[o]n the policy front, the
finite amount of spectrum available to the public safety community — particularly for
interoperability purposes — strongly argues against any provision of spectrum access by the
Public Safety Broadband Licensee to entities the sole or principal purpose of which is not the
protection of the safety of life, health, or property.”*

At the same time, we are concerned with any interpretations that may limit the ability of
all government first responders and emergency support functions to use the network. As the
attached expert Technical Report describes, to best facilitate public safety, use of the spectrum
must be extended to all government agencies that provide public safety and emergency support
services. We cannot obtain interoperability when key responders are not able to access the

network. Indeed, the Technical Report notes that in the event of a major metropolitan

emergency:

% Second FNPRM at  32.
31

Id.
324,
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[F]irst responders include not only fire, police, and emergency managers, but also
such emergency support functions as:

U Transportation—to operate and monitor the roads for evacuation and
emergency passage
U Public health—to care for and track casualties and casualty movements
U Education—to evacuate or protect students, and to establish shelters for
displaced persons
U Information technology—to operate the communications networks, distribute
backup radios and other gear, and set-up remote emergency operations centers
U Public works—to secure, protect, and distribute critical water and other
resources®
Indeed, the U.S. Department of Homeland Security identifies 15 local Emergency
Support Functions (ESFs), including not only fire, search and rescue, and police, but also energy,
military, public health, public works, and other agencies that must coordinate responses to
emergencies.>
In addition, we are concerned with any interpretations that may limit certain
nongovernmental organizations, such as private ambulance services and other critical
infrastructure industries, from gaining locally authorized access to the public safety spectrum.
Prohibiting network access to such organizations would be directly at odds with the interoperable
goals of the nationwide system. By suggesting that these potential users can obtain access to the
network through subscription to the commercial versus the public safety service, the
Commission fails to recognize the vital communications interaction these organizations currently
have and must continue to have with public safety entities during emergencies.® For this reason,

local public safety entities must retain their authority to approve spectrum access to such

nongovernmental organizations on a case-by-case basis.

* Technical Report at 8-9.
* http://www.fema.gov/emergency/nrf/#.
% Second FNPRM at 1 30.
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Commenters are also concerned that the Commission has left the definition of the term
“emergency” to be negotiated between the PSBL and the D Block licensee. Certainly local
public safety officials make this determination on a daily basis, subject to the unique needs of
their respective communities. As such, we believe that a single definition by a national entity
may be inappropriate and that local input is essential.

5. Potential Users of the Network

It will be difficult to accurately predict what public safety entities will subscribe to the
proposed new network.* The answer to this question will depend in large part on the network’s
build-out schedule and the pricing scheme that is eventually put into place. Adoption rates will
also be affected by the network’s available speeds, service features, technical features, etc. But it
is safe to say that some jurisdictions simply will not use the network. For example, in earlier
comments, the city of Philadelphia stated that it “does not itself foresee a need to utilize the
services of a nationwide broadband licensee, but can envision a greater use for regional
237

systems.

6. Structure of the Public Safety Broadband Licensee

Consistent with our earlier comments, we continue to believe that “no commercial
interest may be held in the Public Safety Broadband Licensee, that no commercial interest may

participate in the management of the licensee, and that the licensee must be a non-profit

% Second NRPRM at 1 33.

" Comments of the City of Philadelphia, PA, Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, WT
Docket No. 06-150; Revision of the Commission’s Rules to Ensure Compatibility with Enhanced 911 Emergency
Calling Systems, CC Docket No. 94-102; Section 68.4(a) of the Commission’s Rules Governing Hearing Aid-
Compatible Telephones, WT Docket No. 01-309; Biennial Regulatory Review — Amendment of Parts 1, 22, 24, 27,
and 90 to Streamline and Harmonize Various Rules Affecting Wireless Radio Services, WT Docket No. 03-264;
Former Nextel Communications, Inc. Upper 700 MHz Guard Band Licenses and Revisions to Part 27 of the
Commission’s Rules, WT Docket No. 06-169; Implementing a Nationwide, Broadband, Interoperable Public Safety
Network in the 700 MHz Band, PS Docket No. 06-229; Development of Operational, Technical and Spectrum
Requirements for Meeting Federal, State and Local Public Safety Communications Requirements Through the Year
2010, WT Docket No. 96-86 (filed May 23, 2007) at 2.

* On November 19, 2007, the Public Safety Spectrum Trust (“PSST”) was granted the Public Safety Broadband
License. See OIG Report at 5.
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organization.”*® These conditions are necessary to ensure that the PSBL acts solely in the
interest of public safety entities nationwide.
And while we agree that the PSBL “not obtain debt or equity financing from any source,

whether debt or equity, unless such source is also a non-profit entity,”*°

it is important that the
PSBL have sufficient resources to carry out its duties.* We believe that government funding of
the PSBL is the best option to preserve the licensee’s independence from commercial interests.
We are encouraged by Congressional efforts, such as Representative Jane Harman’s proposed

legislation,*® that would provide operational funding for the PSBL.

7. Makeup of the Public Safety Broadband Licensee

Commenters have previously raised concerns as to whether a single public safety licensee
could properly represent the varied interests of public safety entities across the nation.”* And
while we are supportive of the concept that the PSBL be “broadly representative of the public

144

safety community,”™ we are concerned that local governments are not adequately represented by

the current makeup of the licensee.* As stated in the Introduction, a vast majority of the

% Second FNPRM at 1 39.

“01d. at 1 40.

*I For more information regarding how the lack of funding for the PSBL may have adversely affected Auction 73,
see OIG Report.

%2 Rep. Harman’s proposed legislation, the “Public Safety Broadband Authorization Act of 2008” (H.R. 6055),
would, among other things, “establish a grant program to fund administrative and operational costs” of the public
safety broadband licensee. However, it is unclear whether the bill’s $1 million a year grant for fiscal years 2009 and
2010 would be sufficient to fully fund the licensee’s costs.

*% See Comments of the National Association of Telecommunications Officers and Advisors, Implementing a
Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06-229;
Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public
Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86 (filed February 26, 2007).
*“ Second FNPRM at { 46.

** The PSST’s Board of Directors consists of representatives from the following organizations: American
Association of State Highway and Transportation Officials; American Hospital Association; Public-Safety
Communications Association; Forestry Conservation Communications Association; International Association of
Chiefs of Police; International Association of Fire Chiefs; International City/County Management Association;
National Association of State Emergency Medical Services Officials; International Municipal Signal Association;
National Association of State 9-1-1 Administrators; National Emergency Management Association; National
Emergency Number Association; National Fraternal Order of Police; National Governors Association; and National
Sheriffs” Association.
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nation’s first responders are employed by local government agencies. Yet, the board lacks
representation from any national association representing local government elected officials,
such as the National Association of Counties, the National League of Cities, and the U.S.
Conference of Mayors. Considering the fact that decisions regarding whether to participate in a
nationwide public safety broadband network will be made by local elected officials and further
that local services, systems, property, and personnel will be directly affected by the construction
of a nationwide public safety broadband network, the exclusion of such representation deprives
the PSBL of the insights and experience of elected local government officials that represent the
entities the PSBL is charged to serve and is therefore inexcusable.

To the extent that the Commission is amendable to taking steps to help alleviate these
concerns, we recommend, as we have before, that the PSBL expand or modify the current make-
up of its board to ensure representation from city and county elected officials and from the
national organizations that represent them.

B. Rules Governing the 700 MHz Public/Private Partnership

The Commission must craft new rules that will appeal to both commercial interests and
public safety concerns. As we saw from Auction 73, this will be a difficult path to tread.

1. Narrowband Relocation

The current relocation reimbursement cap of $10 million is simply inadequate to
compensate all jurisdictions that may be adversely affected by the relocation of narrowband
services.*® Facing increasing burdens on limited budgets, local governments should not be
forced to use scarce resources to pay relocation costs that will benefit private companies.
Therefore, the Commission should remove the $10 million cap and the winning bidder of the D

Block should be responsible for reimbursing local jurisdictions their reasonable relocation costs.

% second FNPRM at 1 180.
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We do not believe that deadlines or complex rules are necessary to achieve the relocation goals;
on the contrary, those local governments affected are self-motivated toward the relocation’s
goals and ask only for reasonable compensation for the cost of moving.

2. Geographic Area and Other Rules and Conditions

A single, nationwide license is consistent with Congressional intent and the need of our
nation’s public safety entities. The Commission should not prematurely abandon the nationwide
model until it has adequately explored the potential of the public/private partnership. Itis
therefore premature to consider alternative approaches such as regional or split licenses given
that the Commission has not yet explored the auction market for the D Block under revised rules.

3. Interoperability with Existing Networks

It is imperative that the new network be able to interoperate with legacy networks, and
that the D Block licensee facilitate interconnection of the new network to existing local
communications resources.®’ Therefore, the Commission should consider the various means by
which this may be accomplished.®® Indeed, “it is operating procedures, protocols, and regional
agreements that create real interoperability.”*® However, no public safety entity should be

penalized in the event its existing system cannot interoperate with the new, nationwide system.

*" Technical Report at 11-12.

“8 “Interoperability can be achieved without the Commission mandating a single broadband technology and limiting
the spectrum to only a nationwide network. . . . The City of Fort Lauderdale therefore urges the Commission to
allow public safety agencies and Regional Planning Committees to make local/regional decisions on the 700 MHz
public safety data spectrum, which give them the flexibility to deploy high-speed data solutions that best meet their
budget and operational requirements.” Comments of the City of Fort Lauderdale, FL, Service Rules for the 698-746,
747-762 and 777-792 MHz Bands, WT Docket No. 06-150; Former Nextel Communications, Inc. Upper 700 MHz
Guard Band Licenses and Revisions to Part 27 of the Commission’s Rules, WT Docket No. 06-169; Implementing a
Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06-229;
Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public
Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86 (filed May 23, 2007) at 2-3.

** Comments of the City of Philadelphia, PA, Implementing a Nationwide, Broadband, Interoperable Public Safety
Network in the 700 MHz Band, PS Docket No. 06-229; Development of Operational, Technical and Spectrum
Requirements for Meeting Federal, State and Local Public Safety Communications Requirements Through the Year
2010, WT Docket No. 96-86 (filed February 26, 2007) at 5.
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The goal in this proceeding should be to ensure that the D Block licensee constructs a
useful and attractive network for public safety use — not to penalize localities that had the
foresight and resolve to build their own networks to protect the public’s health, safety, and
welfare. As we have stated previously, there should be no mandatory requirement that public
safety entities use the proposed network, but there must be a requirement that provides for
interconnection of existing networks with the new network. And while the Commission could
provide incentives for public safety use of the network, it should not impose penalties on
jurisdictions that opt out so long as the alternative choices made by those jurisdictions are
standards-based and interoperable with the nationwide network.

Local governments should always retain the right to make decisions about public safety
communications based on local public safety considerations. If the Commission imposes
penalties on those communities that choose not to purchase services from the public/private
partnership, such an approach will be defeating of public safety and will force localities to
become unwilling users of a network they do not want or need. In essence, such a rule would
amount to the Commission forcing local first responders to become revenue sources for for-
profit commercial carriers.

4. Use of Satellite Technology

While satellite technology may be useful in providing service to some hard-to-reach areas
of the country, it is expensive and has lesser capabilities than terrestrial-based broadband data
networks such as that contemplated by this proceeding. As the attached Technical Report makes
clear, capacity in a satellite network is shared by a large potential number of users and may be

overwhelmed when a significant fraction of those users needs to access the system at once.

18



Relative to a terrestrial network, satellite capacity is scarce and expensive. Satellites are limited
in their ability to provide broadband data services, such as high resolution images or video. *°

In light of these limitations, Commenters note that: “[s]atellite communications--though
essential as a backup to terrestrial-based emergency communications systems—cannot substitute
for a capable terrestrial-based wireless public safety network.”®* As such, satellite service
should not be counted when calculating the network’s goal of reaching 99.3% of the population
within 10 years and should not be available to the D Block licensee as a mechanism by which to
escape build-out requirements of the D Block license.>

5. Access to Public Rights-of-Way

Local jurisdictions have the right and responsibility to manage their public rights-of-way
to protect public health and safety. As such, they must continue to have the ability to manage
public property through the permitting process, zoning enforcement, safety code enforcement,
and other traditional exercises of local police powers. The Commission does not have the
authority and must not take any action that would adversely affect the rights-of-way management
authority of local communities and the right of local communities to make their own decisions
about how to utilize their resources.

Further, mandatory access to public facilities could be antithetical to public safety and
homeland security. We strongly protest the idea that commercial entities and their employees
should have mandatory access to critical municipal infrastructure and resources when such

access may put at risk the very security for which local governments strive.

% Technical Report at 9-10.
.
%2 Second FNPRM at 199.
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6. Penalties for Failure to Provide Emergency Access to Commercial
Spectrum

It is important that the Commission establish rules requiring compliance with emergency
access obligations and clarify the penalties to be imposed on the D Block licensee in the event
public safety entities are effectively denied emergency access to the commercial spectrum, either
intentionally or as a result of poor engineering or operations. While fines may defer smaller
operators from doing so, larger providers may opt to pay a fine rather than taking action that may
result in interrupting broadband service to their commercial subscribers. The Commission
should take steps to adopt rules that will mandate the imposition of substantial fines, immediate
license revocation, or other penalties to ensure that public safety entities will have full access to
the spectrum needed during times of emergencies. In addition, as the attached Technical Report
describes, an ongoing testing mechanism will be critical to verify that the system is engineered
and maintained to properly enable public safety prioritization in the event of emergency.>®
Through testing and clear statement of penalties, the Commission can ensure before-the-fact
compliance with, and verification of, public safety prioritization—rather than after-the-fact
enforcement.

7. Auction Reserve Price

Auction 73 raised over $19 billion in winning bids, nearly double the amount the Office
of Management and Budget had estimated the auction would raise. As a result, Commenters
strongly suggest that the Commission reject setting a reserve price for the re-auction of the D
Block.> Because of the expense the winning bidder will incur in building out a new, nationwide
public safety broadband system, the elimination of a high reserve price could serve to encourage

potential bidders to take part in the re-auction of the spectrum. However, our position on this

*% Technical Report at 18.
> Second FNPRM at 1 164.

20



issue is conditioned to the extent that the Commission proceeds with the public/private
partnership.

8. Auction Participants and Restrictions

While we are supportive of efforts to broaden auction participation by all parties,
especially those “that do not already have significant access to 700 MHz band spectrum or other

155 we do

spectrum potentially suitable for the provision of mobile wireless broadband services,
not believe the Commission should impose any restrictions on eligibility to bid on the D Block
license. However, this position applies only to the extent that the D Block license retains the
requirement to construct an interoperable public safety broadband network.>®

The Commission can take other actions to further competitive access to the 700 MHz
spectrum. For example, the Commission could provide that the D Block license may be held by
a conglomerate of smaller operators, which would require the relaxation of the Commission’s
anti-collusion rules.

Further, as long as the Commission maintains the public/private partnership requirement
on the D Block, we are supportive of the Commission’s preemption of the impermissible

material relationship rule.®” Doing so may very well help smaller companies bid for the

spectrum.

% Second FNPRM at 1 157.

% To the extent the Commission acts to auction the D Block without any public safety broadband requirements, we
have no comment on this issue.

3" «“Under this rule, except for cases where specifically grandfathered, an applicant or a licensee is considered to
have an “impermissible material relationship” if it has entered into arrangements with one or more entities for the
lease or resale (including wholesaling arrangements) of more than 50 percent of the spectrum capacity, and is
therefore ineligible for designated entity benefits.” See Muncie Free Press, FCC Waives Portions of “Designated
Entities Eligibility Rules for Upper 700 MHz Block License, November 16, 2007, available at
http://www.munciefreepress.com/node/18229.
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9. Default Payment

The Commission’s default penalties have been cited by some as one of the reasons for the
failure of the D Block to attract a winning bidder in Auction 73. With the degree of uncertainty
surrounding the network management agreement, large monetary penalties were of great concern
to potential bidders. However, with the Commission seeking to ensure more detail as to the
service and technical requirements of the shared network, along with the possible elimination of
the high reserve price, bidders should be less reticent of the Commission’s default penalty in this
matter. However, it is important that the winning bidder be obligated to negotiate in good faith
and failure to do so may result in significant penalty or forfeiture.

10. Request for Proposals

The Commission asks whether it would be feasible to use requests for proposals
(“RFPs”) to “effectively match the needs of public safety users with the capabilities of potential
service providers while still meeting [its] obligation under the Act to assign the D Block by
competitive bidding.”*® Commenters are in favor of such an approach. However, the
Commission should be cautious and not adopt specifications that would too closely tailor the
RFP to a particular provider.

In earlier comments, Verizon argued that such a process “is the best way to generate a

wide range of approaches to meet public safety’s needs”>

and we agree. Considering earlier
efforts by the PSBL to engage potential bidders in discussing how such a network could be built,
and the criticism that such meetings generated, the use of an RFP would help ensure that all

parties share a level playing field and that respondents’ bids are public rather than secret.

%8 Second FNPRM at 1 188.

% Comments of Verizon Wireless, Implementing a Nationwide, Broadband, Interoperable Public Safety Network in
the 700 MHz Band, PS Docket No. 06-229; Development of Operational, Technical and Spectrum Requirements for
Meeting Federal, State and Local Public Safety Communications Requirements Through the Year 2010, WT Docket
No. 96-86 (filed February 26, 2007) at 4.

22



C. Re-Auction

It is likely the Commission will receive comments arguing that the D Block be re-
auctioned with no restrictions. But doing so, as discussed above, will leave public safety with no
viable funding alternative for the construction of a nationwide, interoperable network. The
Commission should not permit such a scenario and, indeed, doing so would be contrary to
Congress’ stated goal of achieving nationwide public safety interoperability.

Further, we believe that it is premature for the Commission to now determine its course
in the future event that the re-auction fails. Rather, the Commission should dedicate its efforts to
ensuring that this essential proceeding is successful and that feasible commercial and public
safety networks result from the proceeding. Moreover, we are concerned that the Commission
not take a defeatist attitude towards the potential of the public/private partnership, or that it
create a negative self-fulfilling prophecy. There should be no expectation created that the D
Block spectrum will become available without public safety requirements should the re-auction
fail.

IV. CONCLUSION

As we work towards solving the complex problem of public safety interoperability,
Commenters remain committed to a policy of ensuring that local governments continue to have
the voice, video, and data communications networks they require to meet local community
needs, ensure the public’s safety and convenience, and provide for important and critical
communications needs. Public safety agencies must have the option to make local and regional
decisions and the ability to choose the solution that best serves their unique requirements and

budgets.

23



With the failure of the D Block to attract a winning bid at Auction 73, the Commission
should not rush to take action. Rather, the Commission should adopt new rules and requirements
for the public/private partnership plan only after full and fair consideration of the complete
record. The development of a nationwide, interoperable public safety wireless broadband
network is too important to the nation; and, on behalf of the nation, the Commission is

responsible to proceed deliberately.

Respectfully submitted,

Libby Beaty

NATOA

1800 Diagonal Road, Suite 495
Alexandria, VA 22314

(703) 519-8035

June 20, 2008
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